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Letter from the Editor

Welcome to the Inaugural All-Digital
Edition of The Federal Lawyer

By James W. Satola

James W. Satola is the
editor-in-chief of The Federal
Lawyer. He is currently a law
clerk to Senior United States
District Judge Donald C.
Nugent of the U.S. District
Court for the Northern District
of Ohio, after having earlier
practiced with a worldwide law
firm for close to 20 years. He is
a past three-term FBA circuit
vice president for the Sixth
Circuit and a past president of
the FBA Northern District of
Ohio Chapter.

This Winter 2024 edition of The Federal Lawyer marks
our first all-digital “primary issue” of TFL. Last year,
we initiated an all-digital, smaller, TFL Supp. edition,
but this year, TFL moves to its new all-digital format,
where each of the four seasonal issues, not bound by
the page limitations of printing, will be sent to the
FBA membership entirely online utilizing a nimble, re-
sponsive platform that will make reading the magazine
on your computer or mobile device more accessible
than ever before. We're off to a great start.

This issue combines what were initially planned as
two issues. The first, slated to be the opening 2024 is-
sue, would highlight both the history and the ongoing
important work of the Foundation of the Federal Bar
Association, describing the great things the Founda-
tion does throughout the FBA, through its numerous
grants, scholarships, and programs. Chartered by
Congress in 1954, the Foundation was reinvigorated in
2002 with the creation of the Foundation Fellows pro-
gram, recognizing individuals who have demonstrated
exceptional commitment to and leadership within the
FBA. As of this writing, the Fellows Program counts
close to 300 members. The Foundation is a key pillar of
the FBA. The second, initially planned as the win-
ter TFL Supp., would be dedicated to the many facets
of bankruptcy law, including a range of high-quality
articles and judicial profiles of dedicated bankruptcy
judges throughout the country.

With this issue, we get the best of both. For the
bankruptcy portion, this issue offers eight articles
and columns by leaders in the bankruptcy field, along
with five judicial profiles, related to this important area
of federal law. The section on the Foundation offers
both a description and history of the Foundation—with
a “Where We Have Been” focus—as well as feature
items on “Where We Are and Where We Are Going,”
describing the great things the Foundation does for
the FBA and the community as a whole. Included in
this is a tribute marking the recent passing of Past FBA
National President Robert A. McNew (the creator of the
Foundation Fellows Program). As most of you know,
Bob was a giant of the FBA: as a national leader of the
FBA, alocal leader of the Chapter he and I shared—the

FBA Northern District of Ohio Chapter, and a friend
and supporter to countless members of the FBA. On a
personal note, it was Bob who sponsored my initiation
as a Charter Lifetime Fellow of the Foundation in 2002.
His love of the FBA, and his tireless support of it, was
boundless. He will be missed by all.

All of us on the TFL Editorial Board hope you
enjoy this Winter 2024 issue.

A Note About the Fall 2023 Edition

In the Fall 2023 printed edition of TFL, the judicial
profile of U.S. Magistrate Judge William Matthewman,
of the Southern District of Florida, erroneously iden-
tified him as “United States Magistrate” not by his true
title of U.S. Magistrate Judge. We at The Federal Law-
yer sincerely apologize to both Judge Matthewman
and to the profile’s author, Lauren Johnson, one of
Judge Matthewman’s former law clerks, for this error.
Upon seeing the mistitling in the title of the profile, I
called Judge Matthewman to apologize. He was very
gracious, and we agreed that this provides us with an
opportunity to “make lemonade.”

The Editorial Board of TFL is certainly aware of
the indispensable role served by U.S. magistrate judges
every day throughout the country. I'd like to take a
moment to highlight our May/June 2014 issue, which
was dedicated to informing our FBA members about
the many facets of that important service (including
a feature article I wrote, “How Magistrate Judges are
Selected, Appointed, and Reappointed”). This also
allows us the chance to show our appreciation for, and
refresh our readers on, the judicial role served by mag-
istrate judges. It turns out that Judge Matthewman is
co-chair of the Title Committee of the Federal Magis-
trate Judges Association, whose mission is to “provide
information to the community about the proper use of
the title of U.S. Magistrate Judge, including contacting
the press, local bar associations, websites, and others”
about the correct use of the title. We will be featuring
a guest column from the FMJA on this subject in our
Spring 2024 issue.

A correction has been made to the digital version of
the magazine. ©
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President's Message

Every Superhero Has an Origin Story:
What's Yours?

By Jonathan Hafen

Jonathan Hafen handles
awide variety of litigation,
including cases in the areas
of securities and invest-
ment law, employment law,
regulatory enforcement
defense, disputes over the
ownership and control of
businesses, class actions,
and legal malpractice
defense. Mr. Hafen also
serves as legal counsel to
numerous small, midsize,
and multinational compa-
nies, utilizing the signifi-
cant resources available
at his law firm, Parr Brown
Gee & Loveless, to address
the broad spectrum of
legal challenges routinely
confronting business
leaders. He serves as the
FBA National President.

An effective superhero origin story explains in com-
pelling fashion the starting point in what ultimately
turns out to be a remarkable journey. That starting
point could be learning that with great power comes
great responsibility, discovering that there is no
secret ingredient or going to law school. Our world
today is filled with both fictional and factual heroes.
While I do love a good Spiderman or Kung-Fu Panda
movie, what has changed my life for the better has
been the inspirational lives and actions of people
around me. I have met many of these real-life heroes
through the FBA.

Last week, I attended FBA meetings in Phoenix,
Arizona, hosted by members of our wonderful Phoe-
nix Chapter. While there, I learned the FBA origin
story of Judge Alison Bachus. Following graduation
from the University of Arizona College of Law, Judge
Bachus clerked for then-Chief District Judge Stephen
McNamee in Phoenix. Judge Bachus quickly learned
that Judge McNamee was a wonderful mentor, an im-
pressive jurist, and a committed FBA member. Judge
McNamee made the Phoenix Federal Courthouse
available for monthly FBA events. More importantly,
he attended those events, and he brought his clerks
along, even paying for them when there was a charge.
Even now, when he presides over (almost all) the
admission ceremonies to the district court in Phoe-
nix, Judge McNamee makes sure he encourages new
admittees to join the FBA.

It was no coincidence that Judge Bachus invited
Judge McNamee to swear her in as Arizona’s newest
Federal Judge last year.

As Judge Bachus shared this story, with Judge Mc-
Namee at her side, she thanked him for making the FBA
part of her life. Judge McNamee then shared his love for
the FBA and its mission. It was a wonderful moment.

I first met Judge Bachus, pre-judge years, at a lead-
ership training meeting in Washington, D.C. years ago.
She immediately impressed me with her commitment
to the FBA’s mission, her desire to improve as a leader,
and her friendliness and sense of humor. I felt that day
that she was a true leader with a bright future, and I
was right.
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Senior U.S. District Judge Stephen M. McNamee
speaks at U.S. Magistrate Judge Alison S. Bachus'
investiture. Photo by Lauren B. Tribble.

Since that day, I have watched her serve the FBA in
many positions, including Chapter President, Circuit
Vice-President and Board member. Prior to her time
as a judge, she was one of the FBA’s most important
and effective advocates in our government relations
work, especially with the White House.

And throughout her FBA and professional work,
she has mentored many and exemplified the values of
our wonderful organization. I have watched her build
connections with federal practitioners and judges
throughout the country who have become her friends.
They have made her life and her career better. She
credits her involvement with FBA, and mentorship of
FBA members such as Judge McNamee, as integral to
her path to joining the federal bench.

I share this story not just because I have been a part
of it, but because it is an example of how her story has
become part of my story through the FBA.

As your President this year, I am emphasizing mem-
bership - both growing our membership and improving
your membership experience. We are in the midst of
our Countdown to Kansas City Challenge, through
which we are inviting every one of our sections, divi-
sions, professional chapters, and law student chapters
to do three things: (1) grow by 10%; (2) increase our
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(Left photo): Judge McNamee speaks with FBA leaders (I to r) Andy Clark, Judge Alison Bachus, and Ashley Akers; (right photo): U.S. District

Judge Steven P. Logan, Senior U.S. District Judge Stephen M. McNamee, U.S. Magistrate Judge Alison S. Bachus, and Chief U.S. District Judge
G. Murray Snow. Photos by Lauren B. Tribble.

retention of existing members to 80%; and (3) develop a membership ~ your life, an FBA member invited you to join us at an event. Consider

plan to achieve growth and meet the needs of our FBA members. how your life and your career have been impacted by that moment.
While I was in Arizona, someone asked me what makes the Thope your FBA experience has been positive enough that you
FBA grow. I hadn’t heard that question before. The answer to me is now want to invite your friends and colleagues to join us. As you do
simple. There is no magic and no superpower involved. In fact, there  so, you create an opportunity for that lawyer, judge, or law student to
is no secret ingredient. make their lives and their careers better by being part of an organiza-
Our membership grows best and grows fastest when one FBA tion that does great things in the right way. Their stories can become
member invites a colleague to an FBA event. part of your story and our collective FBA story.
What is your FBA origin story? I am guessing that at some point in Thank you for all you do for the FBA and our legal community! ©®

ARE YOU A
SUSTAINING MEMBER?

Support
A portion of of every sustaining membership
is used to support educational programs and
publications of the FBA.

L ey e Save

- ' o . Federal Bar
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Association

—— L - . . . . .
- - eventregistrations and publications orders.

Upgrade your membership—contact the membership
department at (571) 481-9100 or membership@fedbar.org.
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Beltway Bulletin

A Framework for Federal Judicial
and Legal Personnel Considering
Participating in Capitol Hill Day or
Other Legislative Outreach

By Cissy Jackson and Dan Renberg

; a : ‘_‘1
-

Before joining Arent Fox, Cissy
Jackson served as counsel
and national security adviser
to Sen. Doug Jones, D-Ala.
Jackson also has extensive ex-
perience in the private practice
of law, handling white collar,
False Claims Act, grand jury
investigation, and commercial
property tax appeal matters.

A former senior Senate staff
member and presidential
appointee, Dan Renberg has
helped numerous clients

since joining Arent Foxasa
partnerin 2003. Recognized
asa top federal lobbyist, one
of Renberg's advocacy efforts
was included as one of the
"Top 10 Lobbying Triumphs
0f 2009" by The Hill, and he
has been listed annually since
2014 in The Best Lawyers in
America.

Since the mission of the FBA is to advance the science
of jurisprudence and to promote the welfare, interests,
education, and professional development of attorneys
involved in federal law, an important component

of this mission is monitoring and participating in
policy-making processes in Congress, the Executive
Branch, and the Federal Judiciary. With the assistance
of outside counsel, the FBA’s Government Relations
Committee leads and oversees this work, but for

the Association’s government relations program to

be most effective, engagement from the broader
membership is essential. The experiences and insights
of FBA members can be highly relevant and infor-
mative for legislators; however, for FBA members
who are federal judges, magistrates, nonjudicial court
employees, and executive branch employees, the
prospect of “lobbying” or direct advocacy to govern-
ment officials can raise questions about what is and is
not permitted by their governing codes of conduct.

In response to several inquiries from FBA members
in various such roles, we have compiled the following
analytical framework which should assist in education-
al outreach.

After review of relevant codes of conduct, advisory
opinions, and statutes, and in consultation with
judges who are FBA members, the GRC believes that
educational outreach activities conducted on the FBA
member’s own time and in an individual capacity—in-
cluding participation in Capitol Hill Day and one-on-
one or group meetings, calls, or correspondence with
Members of Congress—regarding the following 2023
policy priorities would be permissible: Federal Judge-
ships and Caseloads, Article I Immigration Courts,
Funding for the Federal Courts, and Judicial Security.

When speaking to Congress in an individual
capacity, a judge or judicial branch employee who is
opining on legislation or similar public policy matters
should make clear to the audience in what role he/she

6 - THE FEDERAL LAWYER - Winter 2024

is speaking—for example by stating that he/she is not
providing the views of the Judicial Conference of the
United States or of the circuit or court unit. Of course,
this would not apply to judges or staff who have been
specifically authorized to speak to Congress on a
particular topic.

Analytical Framework for Federal Judges and

Magistrates

o To the extent that the judge’s time permits and
impartiality is not compromised, judges are
actively encouraged to contribute to the law, the
legal system, and the administration of justice,
including revising substantive and procedural law
and improving criminal and juvenile justice, either
independently or through a bar association, judi-
cial conference, or other organization dedicated to
the law.!

o Ajudge may appear before a legislative or exec-
utive body or official, at a public hearing, or in
private consultation, with respect to matters con-
cerning the law, the legal system, and the adminis-
tration of justice, if it would generally be perceived
that a judge’s judicial experience provides special
expertise in the area.”

o Examples include “matters relating to court
personnel, budget, equipment, housing,
and procedures. These matters are all vital to
the judiciary’s housekeeping functions and
the smooth operation of the dispensation of
justice generally.”

o “To qualify as an acceptable law-related
activity, the activity must be directed toward
the objective of improving the law, qua law,
or improving the legal system or adminis-
tration of justice, and not merely utilizing
the law or the legal system as a means to
achieve an underlying social, political, or






civic objective.” The clearest examples of permissible
law-related activities are those addressing the legal process.
However, “activities directed toward substantive legal
issues, where the purpose is to benefit the law and legal
system itself rather than any particular cause or group, may
be permissible.”*

e Because of Canon 2A’s provision that a judge should act
at all times in a manner that promotes public confidence
in the impartiality of the judiciary, judges should exercise
caution when considering participation in law-related
activities concerning highly controversial subjects.’

o Federal judges may make recommendations to public
fund-granting agencies about projects and programs con-
cerning the law, the legal system, and the administration of
justice.®

o With regard to matters not concerning judicial administration, a
judge may appear at a public hearing before or consult with an
executive or legislative body or official only to the extent that it
would generally be perceived that a judge’s judicial experience
provides special expertise in that area.”

o Ifajudge’s participation is sought for some reason other
than his or her judicial expertise, the activity is less likely
to be permissible.® In other words, legislative appearances
by a judge are generally permissible only where the subject
matter reasonably may be considered to merit the atten-
tion and comment of a judge as a judge, and not merely as
an individual. The subject matter should also not include
legislation aimed at political issues or matters that may
spawn litigation likely to come before the judge.’

o Consider whether the beneficiary of the activity is the
law or legal system itself. A permissible activity “serves
the interests generally of those who use the legal system,
rather than the interests of any specific constituency, or
enhances the prestige, efficiency, or function of the legal
system itself.”1

o Close questions should be answered by evaluating how
closely related the substance of the activity is to the court’s
principal mission of delivering unbiased, effective justice
to all.!

o Although judges are prohibited from engaging in any political
activity, this prohibition does not prevent a judge from engaging
in the above-described activities." “Political activity” generally
relates to actions on behalf of any party, political committee, or
candidate for political office and is outside the scope of any FBA
government relations activity.

o Before deciding to engage in a law-related activity that may
have political overtones, a judge should consider wheth-
er participating in such activity would compromise the
judge’s independence or would create an appearance of
impropriety or partiality.'?

o Judges should restrict politically-oriented activities to
those that are most directly related to the law and legal
process.'*

Framework for Nonjudicial Court Employees

The Judicial Conference has approved a Code of Conduct for Judicial
Employees, which applies to all employees of the judicial branch,
including interns, externs, and other volunteer court employees.'
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Like judges, nonjudicial court employees must avoid outside
activities that present a risk of conflict with their official duties or
create the appearance of impropriety.'®

As long as the outside activities do not detract from the dignity
of the court, interfere with the performance of official duties, or ad-
versely reflect on the operation and dignity of the court or employ-
ee’s office, a judicial employee may participate in civic, charitable,
professional, and educational activities.

If the outside activities concern the law, the legal system, or the
administration of justice, the judicial employee should first consult
with their appointing authority to determine whether the proposed
activity is permissible."”

Judicial employees should refrain from inappropriate political
activity, but participation in the nonpolitical activities of a civic,
charitable, religious, professional, educational, cultural, avocational,
social, fraternal, or recreational organization is permissible.'®

Framework for Federal Public Defender Employees

The Code of Conduct for federal public defender employees specif-

ically authorizes them to engage in activities to improve the law, the

legal system, and the administration of justice."

o A defender employee may speak, write, lecture, teach, and serve
as a member, officer, or director of an organization or govern-
mental agency devoted to the improvement of the law, the legal
system, or the administration of justice.

o A defender employee may make recommendations to public and
private fund-granting agencies on projects and programs concern-
ing the law, the legal profession, and the administration of justice.

o Like nonjudicial court employees, federal defender employees
should refrain from inappropriate political activity.

Framework for Executive Branch Employees

Federal employees have a statutory right, “individually or collec-
tively, to petition Congress or a Member of Congress, or to furnish
information to either House of Congress, or to a committee or Mem-
ber thereof” as long as such activities take place while the employees
are off duty and do not use government property or government
resources.” Federal employees should make clear in any communica-
tions to a Member of Congress that they are acting in their individual
capacities and on their own time.

While in the performance of their official duties, federal employ-
ees are prohibited from contacting any Federal agency or Federal
court on behalf of others to influence Government action, unless
authorized to do so as part of their official duties.”

Also, while in the performance of their official duties, federal em-
ployees may not assist or solicit the general public to lobby Members
of Congress to support or oppose potential legislation.” In other
words, while on the job, federal employees should not suggest in a
private conversation, speech, or written correspondence that any
person, group or organization call or write to a Member of Congress
regarding legislative proposals.

Conclusion

Hearing from government lawyers and judges can be very impactful

for Members of Congress when considering legislation relating to
continued on page 12
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The Times They Are A-Changin': The Rise
of Generative Al in the Legal Profession

By Nicole Case

Nicole Case is an associate at
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for The Federal Lawyer.
Special thanks to Stephen
Breidenbach for his excellent
contributions and insights on
this piece.

Come gather ‘round people

Wherever you roam

And admit that the waters

Around you have grown

And accept it that soon

Youw’ll be drenched to the bone

If your time to you is worth savin’

And you better start swimmin’

Or you’ll sink like a stone

For the times they are a-changin’
Bob Dylan

The legal profession is on the brink of a technolog-
ical revolution. The introduction of generative Al plat-
forms in the legal world, while truly revolutionary, has
left many attorneys with more questions than answers.
Some are embracing the new tools and have already
begun to integrate new systems into their daily work
lives', while others are concerned about the accuracy
of the generated information, along with other ethical
issues.” Some judges are requiring attorneys to disclose
their use of generative Al in the preparation of court
filings, while others are forbidding its use all together.’?
Wherever you fall on this ever-moving spectrum, one
thing remains true—generative Al not just coming,
it’s already here, and all evidence suggests that it’s here
to stay. Attorneys who understand the promises and
pitfalls of generative AI platforms will undoubtedly be
ahead of the curve. Bob Dylan said it best, “... admit that
the waters around you have grown ... and you better
start swimmin’ or you'll sink like a stone.”

Whatis Al?
Artificial intelligence (AI) refers to the simulation of
human intelligence in machines.* One of the goals of
Al is to mimic human cognitive activity.® Al systems
leverage intelligent algorithms that classify, analyze,
and make predictions from large amounts of data.®
These algorithms are trained using large datasets so
that they can identify patterns in data, make predic-
tions, and recommend actions.”

Al first appeared in the 1950s, a time when
scientists, mathematicians, and philosophers began

to develop programs designed to mimic the prob-
lem-solving skills of a human.® As time went on, Al
became more and more popular, being integrated into
several industries such as technology, banking, mar-
keting, and entertainment.’ Today, Al is likely a huge
part of your everyday life with examples including Siri,
Alexa, email spam filters, Netflix recommendations,
self-driving cars, and even a Google search.'

What is Generative Al?
While AI technology has already established its pres-
ence in our everyday lives, generative AI (GenAlI) is
a more recent phenomenon. GenAl is a form of Al
that can create a wide variety of data, such as images,
videos, audio, text, and 3D models." It does this by
learning patterns from existing data and then using
this knowledge to generate new and unique out-
puts.'>

Although GenAlI research can trace its history back
to the 1960s," GenAl gained huge notoriety upon the
launch of a GenAlI platform known as ChatGPT in
November of 2022."* Created by OpenAlI (an Al re-
search and deployment company established in 2015),
ChatGPT can be used to organize, summarize, or
write new text in response to a user’s questions and/
or instructions.' ChatGPT and other similar services
are developed using: (1) information that is publicly
available on the internet, (2) information that OpenAI
licenses from third parties, and (3) information that
OpenAT’s users or human trainers provide.'®

GenAl in the Legal Space

Virtually all law firms are already using some form

of AL Al is baked into legal research platforms like
Westlaw and Practical Law.' These tools use Al to help
provide insight faster with visualization tools and da-
ta-driven charts so users can easily interpret and share
information.'” What’s new is the use of GenAIL*® GenAl
platforms specifically designed for the legal profession
include Harvey AT*', CoCounsel®, Lexis+ AI*, and
Westlaw Precision®, all claiming to assist with drafting,
research, and other legal tasks.
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Lawyers Jumping on the GenAl Wagon

With Al on the rise, some lawyers are considering stepping up
their AI game and integrating GenAl into their daily practices to
automate routine tasks and streamline workflows.* Certain major
law firms have already announced that they have created their own
internal versions of ChatGPT.* In August of 2023, Dentons and
Addleshaw Goddard announced that they are launching secure
chatbots based on GPT technology.” Law firms Orrick, Herrington
& Sutcliffe, which has about 1,150 lawyers, and Fisher Phillips,
with more than 500 lawyers, are now using CoCounsel* while
several global firms including DLA Piper and Allen & Overy are
using Harvey AL.* Global law firm Baker McKenzie even appoint-
ed a new head of Machine Learning, a role designed to develop
questions of how to combine machine learning and other types

of Al with the firm’s expertise to create new services.” A growing
number of legal startups are also now applying machine-learning
techniques to tasks such as document review and other litigation
preparation techniques.™

Advantages

Time and Cost Savings:

GenAl possesses the ability to swiftly analyze vast volumes of legal
documents, expedite research and due diligence, draft and manage
contracts and other original content based on a user’s prompt.*
Needless to say, these systems save time and allow attorneys to focus
on more intellectual endeavors. With high hourly rates for attorney
services, some clients are encouraging their attorneys to use these
tools to automate tedious tasks, thereby lowering their bill.

Better Decision Making

With GenAI platforms still in the works, it’s possible that they can be
programmed not only to pull information from legal databases like
Westlaw and Lexis®, but also from a firm’s own repository of data®,
thus helping lawyers make better decisions and preventing duplicat-
ing work within a firm.

Increased Capacity:

The more time an attorney saves with GenAlI systems, the more
time that attorney will have to dedicate to other matters. As such, an
attorney would be able to take on a heavier workload, accept more
clients, and focus on business development.

Disadvantages

Hallucinated Cases:

A huge concern among lawyers is GenAlI’s potential to hallucinate
facts and create erroneous outputs.® By now, we have all heard about
the scandal involving New York personal injury attorney Steven
Schwartz, who used ChatGPT to write a legal brief, only to realize a
bit too late that the bot completely fabricated the cases.* The scandal
left many lawyers, judges, and other legal professionals concerned
about the accuracy of ChatGPT and other GenAl platforms.

Bias:

A common misconception about the use of Al is that with the
removal, or reduction, of human decision making, comes a decision
clean from implicit bias. On the contrary, Al algorithms (in general)
can collect biased historical information, which means that the AT
system may also inadvertently produce biased results.”” When this in-
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formation is used in the practice of law, it can lead to unfair outcomes
and perpetuate discrimination.®®

Ethical Concerns:

As the legal profession continues to navigate these advancements

in GenAlI and lawyers consider integrating these systems in their
daily practice, ethical considerations emerge as a pivotal point of
discourse. AI (in general) will raise complex and challenging ethical
questions that implicate a variety of ethical responsibilities including
those regarding competent representation (Model Rule 1.1), client
communication (Model Rule 1.4), client informed consent (Model
Rule 1.6), protection of client property (data) (Model Rule 1.15),
and client confidential information (Model Rule 1.6). Lawyers must
also understand the risks that any form of AI can pose to client
confidential data, and to inadvertently waiving attorney-client and
attorney work product privileges.”” The use of GenAI may raise the
same concerns, particular the duty of competence, since it literally
produces output that has historically been generated by an attorney.
Needless to say, the use of GenAl as a “shortcut”, especially consid-
ering the potential for GenAl to hallucinate cases as discussed above,
raises serious questions about a lawyer’s competence.*

Reduced Workforce:

With GenAT’s potential to save time and resources, it begs the
question: Will firms look to reduce the number of attorneys in their
employ? Current research and discussions on GenAl suggest that

it cannot replace the job of lawyers, since it needs human oversight
to work."” Indeed, GenAlI only works when a user inputs a prompt.
Still, some attorneys and other legal professionals remain concerned
that the prospect of increased efficiency and time saving will result in
less humans in the office.

Disclosures

Transparency is of paramount importance in this dance between
man and machine. Disclosures regarding the use of generative Al in
legal processes are not just procedural niceties but ethical impera-
tives. Attorneys should consult with the management team of their
law practice and/or partners and colleagues, inquiring into whether
their workplace has established policies and procedures governing
the use of GenAlI platforms.

When submitting court filings, attorneys should first and foremost
review their judge’s rules, if any, regarding the use of GenAlL Some
judges have issued protocols governing the use of GenAl in court
filings, issuing either disclosure instructions or per se restrictions.* In
May of 2023, a Texas district judge issued a requirement that lawyers in
cases before him must certify that they did not use artificial intelli-
gence to draft their filings without a human checking their accuracy.”
In July of 2023, a New York district judge issued a similar requirement
that counsel, while not prohibited from using ChatGPT or other tools,
“must at all times personally confirm for themselves the accuracy of
any research conducted by these means.”*

A Look Towards a Frightening Future: Q* and Beyond
Beyond just GenAlI, which has already been released in various
forms, the next generation of AI platforms is also starting to take
shape. OpenAl, the same company who created ChatGPT, has
been working on a new kind of AI system, known internally as Q*
(pronounced “Q-star”).* While the technical makeup of this new



system is not yet clear, as in what exactly Q* will be able to do,

the research and early stages of Q* reportedly marks a major, and
perhaps frightening, step towards OpenAT’s goal of making systems
that are generally better than humans at doing a wide variety of tasks.*
Concerns surrounding this research breakthrough (within OpenAI
itself) led to the temporary termination of OpenAI’s CEO, Sam
Altman, in September of 2023, as the board feared that Altman might
charge ahead with releasing Q* before OpenAI had enough time to
implement adequate safety protocols.*” The termination of Altman
arguably revealed that OpenAl may be afraid of its own technology’s
potential capabilities, a revelation that has left many concerned for
what’s to come.

At this stage, knowing very little about the specific details of Q*,
except that its goal is to be better than humans at a variety of tasks,
it’s difficult to predict how it might impact the legal profession. Ques-
tions remain regarding whether systems such as Q* will ultimately
be integrated into a legal professional’s daily work life, and if so, what
that might look like.

Conclusion

The introduction of GenAl platforms in the legal profession is akin to
wielding a double-edged sword. It opens the door to the prospect of
increased efficiency, better decision making, and increased capac-
ity, while simultaneously raising ethical issues of competence and
confidentiality, along with potentially biased results and reduction

in workforces. As GenAl continues to permeate through the legal
space, and more law practices invest resources into its integration, at-
torneys must ensure that they are informed on the latest GenAl news
and maintain a basic understanding of how these systems work. Only
then can attorneys safely and competently integrate these systems
into their practice. No matter how foreign the concept of AI might
seem to some legal professionals, it’s more important now than ever
that we “admit that the waters around [us] have grown ... for the
times they are a-changin’” ©
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Bankruptcy Brief

FBA Student Scholars Program
Coming to a Law School Near You!

By Hon. Alan S. Trust

Hon. Alan S. Trust sitsin the
Eastern District of New York
as chief bankruptcy judge.
He is a past chair of the FBA
Bankruptcy Law Section and
served a two-year term as
president of the Eastern Dis-
trict of New York Chapter of
the FBA. He currently serves
as chair of the Bankruptcy
Judges Committee of the
FBA Judiciary Division, and is
the liaison from the National
Conference of Bankruptcy
Judges to the FBA.

Are you an attorney that wants to mentor young law
students in their legal writing and researching skills?
Do you work for a law school that prides itself on facil-
itating connections between law students and lawyers?
Are you a law student that is seeking an enriching
opportunity for mentorship, legal writing, and poten-
tial publication? If you answered yes to any of these
questions, please consider the new Student Scholars
Program being rolled out by the FBA Bankruptcy
Section for launch in the Spring of 2024.

What is the Program?

The program is focused on assisting students in
preparing a written paper on a bankruptcy/insol-
vency topic of their choice. Each participating law
school is responsible for finding students who have
written or are willing to write either: (1) scholarly
papers of approximately 20-35 pages in length that
are supported with authorities, or (2) shorter length
articles which also have supporting authorities. The
papers should be current (i.e., written within the last
six to 12 months) and should not be active course
assignments unless the specific law school chooses to
allow such submissions.

Once a student is selected to participate in the
program, the Bankruptcy Section would pair the
student with a member of the bench or bar who has
volunteered to provide guidance.

Once the paper is complete, the students will pres-
ent their papers to their invited guests and members of
the Section. The presentation will be held via a virtual
platform or potentially in a hybrid format. Students
will be allotted approximately 10-15 minutes to pres-
ent their paper. The student’s mentor will play the role
of commentator at the presentation giving helpful,
positive feedback to the student. For example, after
the student presents, the mentor would ask questions
like, “What inspired you to write this paper?” Final
versions of the papers will then be circulated and
made available to all attendees of the presentation
along with the students’ bios.

Does This Program Work?

The Bankruptcy Section is expanding on the great
work done by the EDNY Chapter of the FBA, under
the leadership of Troy Kessler. The EDNY program
was open to any subject matter paper and benefitted
from the help of many law school faculty members
and bench bar mentors. In an upcoming law review
article’ written by Mr. Kessler, Professor Joan C. Foley
of Touro Law Center, and Professor Robin Boyle-Lai-
sure of St John’s Law School, the authors describe the
value students receive through engaging in scholarly
writing, receiving mentorship, and making a public
presentation. These authors have assembled feedback
from participants in the EDNY Chapter program. Stu-
dents initially expressed appreciation and felt honored
that their work was being considered for the program.
They viewed this as an important opportunity for
building confidence as future junior lawyers. They
expressed sentiments like being grateful that their

law schools valued their work and trusted them to
participate. Others expressed overall positivity about
the mentor relationship and getting to hear about
other students’ papers on various issues. My own
current term clerk, Mike Solimani, said the program
was a fantastic opportunity for him to further his skills
as a future practitioner, provided him with a potential
outlet for publication, and helped him improve his
research, writing, and public speaking skills.

Students were also encouraged to invite family and
friends to the presentation. For some, this was the first
time that their parents, siblings, and friends were able
to see them present. Students also valued the connec-
tions they made with students and faculty members
from their own and other schools.

How to Get With the Program

If you are a faculty member who may be interested in
your law school getting involved in 2024 or 2025, or
wish to volunteer to be a mentor, please email my law
clerk, Mike Solimani:
michael_solimani@nyeb.uscourts.gov.

continued on page 15
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From the Foundation
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&Y FEDERAL BAR ASSOCIATION

Celebrating the Foundation's
70th Anniversary

By Ashley Belleau

Ashley Belleau has been a
member of the FBA since 1985.
She is a past national president
and served as ABA delegate
from2015t0 2021. Ashleyis a
shareholder with Lugenbuhl in
New Orleans.

As the Foundation celebrates its 70th year, having
been charted by Congress in 1954, we are excited that
The Federal Lawyer is highlighting the Foundation’s
past, present, and future in this winter edition. Aaron
Bulloff, immediate past Foundation president and now
chair of the Fellows Committee, describes how the
Foundation was created and what it did in the early
years. David Guerry, a current director, writes about
how the Foundation was revived in 2001 by past FBA
president Bob McNew with the creation of the Fellows
program, which recognizes individuals who have
demonstrated exceptional commitment to and lead-
ership within both the FBA and the legal community.
Several of our seasoned and new Fellows share their
stories of why they became a Fellow and how becom-
ing a Fellow has enriched their lives.

This edition also highlights the Foundation at
work: the awarding of scholarships and community
outreach and diversity grants. We also fund the Elaine
R. “Boots” Fisher Award, Ilene and Michael Shaw
Public Service Award, Ilene and Michael Shaw Young-
er Lawyer Public Service Grant, and Peter J. Mazza
Award. The Foundation provides financial support
to the annual Thurgood Marshall Memorial Moot
Court Competition, sponsored by the Federal Bar
Association’s Younger Lawyers Division. This national
program hosts law student teams from more than 35
law schools with the preliminary rounds judged by
FBA member volunteers and the final round being
judged by a three-person appellate panel including a
sitting federal judge.

As we go forward, we have implemented our
strategic plan described in my last column to maximize
our impact on the federal legal community. The Foun-
dation is focused on raising our visibility among the
FBA members, and this Federal Lawyer winter edition
is targeted to do just that. Also, we have updated our
branding. The new logo of the Foundation features
hands cradling the scales of justice—and our FBA
members—as we are the charitable arm of the FBA.
You can find us on the FBA website, www.fedbar.org/
foundation/ and on:

Facebook | Instagram | LinkedIn
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The Foundation has been built on the shoulders
of distinguished attorneys such as Bob McNew and
Winston Haythe, who are highlighted in this issue, and
those who have led the Foundation over the years:

William R. Levasseur 1998

Justin Dingfelder 1999-2003
Robert A. McNew 2003-2005
David L. Guerry 2005-2007
David B Rosenbaum 2007-2009
Carl P. Gilmore 2009-2011
Dennis J. Clark 2011-2013
Martha Hardwick Hofmeister 2013-2015
Nestor M. Mendez-Gomez 2015-2016
Sharon L. O'Grady 2016-2017
Jeanette M. Bazis 2017-2018
Henry M. Quillian, Il 2018-2019
Juanita B. Sales Lee 2019-2020
James R. Hammerschmidt 2020-2021
Hon. Pamela Mathy 2021-2022
Aaron H. Bulloff 2022-2023

The Foundation also would not be where we are to-
day without our generous donors. Since the beginning
of our fiscal year on Oct. 1, 2023, we have received 47
contributions: to the Robert A. McNew Law Student
Scholarship in recognition of Bob McNew’s service to
the Foundation; to the Fellows program; and tribute
donations in honor of our Executive Director Stacy
King, past FBA presidents Matt Moschella and Hon.
Michael Newman, FBA President Jonathan Hafen,
national leader Hon. Alison Bachus, and yours truly.
We thank the following donors':

Stephanie Adamec

Hon. Alison S. Bachus
Cathy Barrie

Ashley L. Belleau

Hon. Cathy A. Bencivengo
Mark Boff


https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fprotect-us.mimecast.com%2Fs%2FQj48C82NNMhA0PGFn3G3P%3Fdomain%3Dfacebook.com&data=05%7C01%7Cabelleau%40lawla.com%7Cfd2e9fe2900842e3229008dbc9ba70ee%7C1cfca1e0881c490f84215407a5c68298%7C0%7C0%7C638325574835294131%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=Jt%2BhP3akKMflHfCCIZIotrQbUY8YVapBLfqdlaoKChc%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fprotect-us.mimecast.com%2Fs%2FuzbvC9rNNDh6XN0SEygmD%3Fdomain%3Dinstagram.com%2F&data=05%7C01%7Cabelleau%40lawla.com%7Cfd2e9fe2900842e3229008dbc9ba70ee%7C1cfca1e0881c490f84215407a5c68298%7C0%7C0%7C638325574835450349%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=yPu8k%2F9TovZ%2BFO7fDH2eaR1JLBL324kkh6Vj2H7bl9E%3D&reserved=0
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http://www.fedbar.org/foundation/

Kip T. Bollin
Christopher F. Burne
Russell A. Del Toro Sosa
Raymond J. Dowd
Hon. Robin E. Feder
John Fisher

Caryn Franklin
David L. Guerry
Winston M. Haythe
Martha Hofmeister
Kent Hofmeister
Stephen R. Jackson
Kevin P. Jenkins
Karen J. King

Stacy King

Marc LaBelle

Eaton Law Department
Bruce Little

Angie Luke

Glen R. McMurry
Erin McNew

Tracy McNew

Nancy J. Moriarty
Henry M. Quillian IIT
Rachel V. Rose

Paul Rosenberg
Tiffany Schwartz
Ellie Simon Goldman
David G. Sizemore
Matthew Starr
Elizabeth J. Stevens
Valerie L. Stewart

If you would like to join

our donor roll, please

donate. Your donations
will help us help others.
Thope you enjoy

reading the articles
about the past, present and future of the
Foundation. And a special thank you to the
TFL editorial board for featuring the Foun-
dation in this issue and to Cathy Barrie, our
Foundation Manager, who spent countless
hours gathering information and assisting
with the production of the articles, testimo-
nials, and photographs. ©®

Endnotes:
! (Donor list as of December 15, 2023)

Platinum is the traditional gift,
but we'd prefer donations.

70:/®

Help us celebrate 70 years of supporting
the Federal legal community with your gift of $70 or more.

O 4
L4
Give your
celebratory gift

and make your
impact today!

FOUNDATION .

FEDERAL BAR ASSOCIATION

Bankruptcy Brief continued from page 13

DISCLAIMER: None of the statements, facts, or opinions
contained in this article constitute official policy of any judge, court,

agency, or government official or quasi-governmental agency. ©

Endnotes

"Joan C. Foley, Robin Boyle-Laisure, and Troy L. Kessler, Merging
the Bench, Bar, and Law Schools: How a Student Scholars Program
Achieves Professional Identity Through Scholarly Writing, Mentorship,
and Presentation, 93.1 UMKC L. Rev. __ (Aug. 2024) (publication
pending) (the “Scholars Article”).
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Commentary

Judicial Intern Academy Returns Again:
Cultivating Growth and Learning in the
Lawyers of Tomorrow

By Patricia Herrera, Dante Groppo, Kelly Cuba, Catherine Vazquez, Catarina Alvarez, Katherine
Rodriguez, Sommer Sandler, and Hon. Beth Bloom

The Judicial Intern Academy’s (JIA) second year
comes to another successful end, sending off rising
2Ls from all around the country back to their
law schools with a multitude of new experiences,
expanded networks, and improved oral advocacy
and legal writing skills. Acknowledging the fiercely
competitive landscape of federal judicial internships,
United States District Court Judge Beth Bloom estab-
lished a pioneering program. With the goal of pro-
viding a gateway for a broader spectrum of students,
this visionary initiative grants aspiring legal minds
a unique opportunity to delve into the intricacies of
the federal and state courtrooms. The objective of
the program was, and is, to provide an internship for
law students who are either unable to participate in
a full-time, in-chambers, unpaid internship—due to
either financial or personal reasons—or who applied
to an in-chambers internship but were not selected.
Through a well-thought-out hybrid model, par-
ticipants engage in a rewarding 20-hour-per-week
judicial internship. The program’s design ensures
that interns have the liberty to participate actively
in events either in-person or remotely, fostering a
culture of inclusivity and maximum engagement.
The pilot program started in the summer of 2022
with an inaugural class of 18 students from two Florida
law schools (one private and one public). Now, in its
second year, the JIA’s Summer of 2023 class welcomed
31 rising-second year law students from the four law
schools located in the Southern District of Florida:
University of Miami, Nova Southeastern University, St.
Thomas University, and Florida International Univer-
sity. This summer, several interns were able to partic-
ipate in summer abroad opportunities, attend school,
accept part-time jobs—20 of the interns held jobs and
needed to earn money for school—and act as full-time
caregivers for family members while also participating
in the JIA. This second year also marks a tremendous
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achievement for the JIA as it has now become a national
program, adopted by the Federal Bar Association,

with interns from six other districts participating in the
remote programming. The six participating districts
include the District of Massachusetts, the Southern
District of Mississippi, the Southern District of Ohio,
the Northern District of California, the Eastern District
of New York, and the District of Oregon.

Interns are immersed in the programming of the
JIA from day one, beginning with an introduction and
greeting from two members of the JIA’s leadership
team—Trevor Jones and Yaniv Adar, and continuing
with a full-day ethics and orientation session present-
ed by judges, law clerks, human resources personnel,
law library personnel, and the U.S. Marshals Service.
Day one ended with an afternoon panel comprised
of judges and lawyers who spoke to the interns about
mental wellness in the legal profession including the
various skills and resources available to ensure mental
wellness is a priority.

The eight-week JIA program is designed to run
each summer and provide law students with an op-
portunity to immerse themselves in a diverse array of
state and federal court proceedings. With a carefully
curated itinerary, the program exposes participants
to a wide spectrum of legal spheres, ranging from
bankruptcy and family law to criminal, civil, domes-
tic violence, probate, and duty court matters. This
comprehensive approach affords students a better
understanding of the legal landscape, preparing them
for multifaceted challenges that await in their careers.

Participants have the privilege of observing pro-
ceedings in multiple judges’ courtrooms, enabling them
to explore and identify their area of interest within the
legal domain. This immersive and hands-on exposure
serves as a guiding light, empowering students to
discern their passion and align their career paths ac-
cordingly. By facilitating access to a multitude of court



proceedings, it broadens their horizons and nurtures their potential to
become well-rounded legal professionals. “Federal court is viewed by
many attorneys as mysterious and inaccessible, likely due to the lack
of in-person interactions with the federal judiciary. The JIA provides
a unique opportunity for law students to interact with a broad array
of judges and professionals, interactions that most law students are
unlikely to experience in their entire legal career,” stated Yaniv Adar.

Interns not only observed court proceedings, but also engaged in
valuable networking opportunities. They had the chance to interact
with judges and attorneys, delving into their legal careers, motiva-
tions, and passions. This went beyond practical experience, as interns
expanded their network and forged lasting connections with attor-
neys from diverse legal backgrounds, including both small and big
firms, federal and state court, and members of various FBA chapters.
The JIA program further enriched the interns’ experience through
featured series like “Learning from the Legends,” where esteemed
attorneys shared their insights, and “Conversations with the Court,”
providing interns with the opportunity to engage in discussions with
accomplished judges.

Judge Bloom also recognized the importance of developing a
proper writing sample and paired current interns with former federal
law clerk advisors (LCAs) as mentors throughout the summer to
guide interns in their writing process, with the goal of establishing a
mentorship that would last long after the end of the internship. Both
the interns and the mentors benefit from this pairing. LCA Russell
Koonin of the SEC said: “The opportunities the program provides
to law students is tremendous. But it’s not a one-way street. Being
offered the opportunity to be a law clerk advisor has been extremely
rewarding and insightful”

The writing sample assigned to the interns addressed a current
case on Judge Bloom’s docket, with its main legal issue regarding
deceptive and unfair trade practices against Kraft Heinz Food Co.
The interns prepared a bench memorandum and were then afforded
the opportunity to argue their positions before Judge Bloom in the
Wilkie D. Ferguson, Jr. Courthouse. The program came full circle in
the end where interns were able to watch the oral arguments live and
in person by actual counsel on the case.

Yet, it is not only the carefully tailored programming which
makes it unique but also the passion and commitment of the individ-
uals who form the backbone of the JIA which make it truly special.
Whether it is Trevor Jones supplying interns with sandwiches
outside of the courthouse, or Yaniv Adar guiding the interns through
West Palm Beach to the courthouse, or Elizabeth Gariazzo’s “GOOD
MORNING GOOD PEOPLE” email with the week’s events, each
individual on the JIA’s leadership team is devoted to propping up the
next generation of legal professionals. As Trevor Jones said, “One of
my favorite, and most rewarding, things to do as I become a more
seasoned attorney is to help those that may lack familial or societal
career guidance and support.”

Student Experiences

Oral Arguments

After researching the legal issues, drafting our bench memoranda on
the assigned case, and practicing with our LCAs, the time has finally
come for interns to present their oral arguments before Judge Bloom.
Inside the federal courtroom, one by one, each intern took their

turn at the lectern, papers in hand, and confidently voiced, “Good
afternoon, your Honor, and may it please the court...”

With every presentation, the courtroom was filled with a
symphony of articulate voices, well-reasoned points, and intel-
lectual passion. Judge Bloom treated intern oral arguments as she
would a scheduled court proceeding and posed thought-provoking
questions that challenged each intern’s stance. “I am grateful for
the JIA program giving me this opportunity to present an oral
argument before Judge Bloom. At first the nerves came in, but after
each passing word, I grew steadier and more confident-it was like
a switch turned on-ready to defend my client. It has given me a
first-hand glimpse of what trial and oral advocacy looks like and
has opened my eyes to pursue a path of becoming a litigator,” stated
Nova Southeastern University Shepard Broad College of Law stu-
dent Katherine Rodriguez.

At the close of the oral arguments, Judge Bloom went on to offer
personalized feedback to each intern, commending their strengths
and encouraging them to explore further depths of the law. Interns
left the courtroom with a newfound sense of purpose and inspira-
tion. The experience had been nothing short of transformative, and
the memory of presenting an oral argument in front of Judge Bloom
would forever be etched in their minds.

Visiting Law Firms: Stearns Weaver and Berger Singerman

Judge Bloom and the JIA team organized visits at law firms in the
South Florida area to give interns different perspectives on big vs.
small law. The luncheon event at Stearns Weaver & Miller included

a panel of attorneys from various law firms to provide insight on
mentorship, critical law school experiences, transitions, and personal
career advice. Additionally, interns visited the Law Firm of Berger
Singerman, where they were hosted by Ana Kauffmann and had the
opportunity to engage with young lawyers and seasoned practi-
tioners about their paths in the legal profession and obtained a better
understanding of private practice and mid-size firm life.

Learning with the Legends: H.T. Smith

Another great aspect of this program was the “Learning from the
Legends” series, where respected legal voices told JIA interns the
stories of their careers. For example, Professor H.T. Smith provided
us with an inspiring summary of his life and stated, “storytelling is an
art,” which helped us realize that effective lawyers not only construct
strong arguments, but also use storytelling skills to present them. We
learned that the legal profession is not devoid of emotion; it requires
being able to articulate how facts make people feel.

In his talk, Professor Smith asked: “What is the first thing a good
moose hunter must do?” Students yelled out different responses rang-
ing from “have confidence” to “hunting permits,” but the best answer
was “to go where the moose are.” Being a good lawyer requires going
to where the good lawyers are. Being an effective advocate for our
clients involves surrounding yourself with people you aspire to be. This
makes it easier to become a better person and a better lawyer.

Conversations with the Court

The “Conversations with the Court” series was designed to provide
interns with the opportunity to meet other jurists. Twelve install-
ments of the series throughout the summer allowed interns to meet
multiple judges each week, learn about their personal story, and gain
an inside look at how they got to the bench. The series gave students
the opportunity to engage with judges not only in Florida but in
other states such as New York, California, and Massachusetts.
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Each judge offered their own sage advice which ultimately gifted
interns with a deep pool of knowledge by the end of the summer.
Judge Raag Singhal keenly reminded interns that there is “virtue in
persistence” when it comes to pursuing a goal and having to reapply
multiple times. Judge Mimi Tsankov, speaking in her capacity as
President of the National Association of Immigration Judges, spoke
on her experience working in the New York Federal Plaza Immigra-
tion Court and gave insight on how to approach a heavy caseload
while keeping in tune with one’s emotions. Judge Shaniek Maynard
shared eight lessons on life, the law, and legal writing. She advised
interns to “be willing to take risks and do work that’s important to
you, follow your heart.” “The Conversations with the Court series pro-
vided us with truly limitless opportunities to get to know each judge
on a personal level. This was so much more than a brief interaction
or Q&A. 1 left every event with an even deeper appreciation for
the judges we had met and an even greater perspective on the law,”
stated Nova Southeastern University Shepard Broad College of Law
student Sommer Sandler.

The Flexibility of the Hybrid-Approach Model of the JIA
Program

Moot Court

“Ireally enjoyed the JIA and thought it was a great experience espe-
cially in furthering my legal career and making connections. It was
really easy to balance classes and trying out for moot court because
I was able to work on my own schedule and attend hearings through
zoom. My favorite part of the program was participating in the oral
argument in front of Judge Beth Bloom. The tips Judge Bloom and
my LCA gave me for the oral argument are ones I will take with me
for the rest of my career and ultimately helped me try out/get into
mood court!” stated Lauren Viola, of St. Thomas University’s Benja-
min L. Crump College of Law.

Study Abroad/Remote Experience

Another highlight of the program is the flexibility it offers students.
Many of the JIA events were offered via Zoom, allowing the interns
to hear inspiring talks from prominent legal voices and listen in to
court proceedings from anywhere in the world. Elizabeth Gariaz-
zo—Judge Bloom’s Courtroom Deputy—was a key player in curating
a courtroom environment on Zoom. She prepared the cameras and
microphones for the specific speakers, allowing students to see all
points of view from any location. For example, this year, three FIU
Law students partook in the program whilst participating in FIU’s
Summer Abroad Program in Seville, Spain.

“The JIA really helped me feel immersed in the courtroom, de-
spite being in another country,” commented Kelly Cuba of FIU Law.
“When I came back, I continued to participate in person, and it was
like I never missed a thing.”

The JIA also offered flexibility with the LCAs. Interns could meet
with their advisors over Zoom and receive sage advice from expe-
rienced attorneys. As the interns wrote their memorandum, they
communicated via email to receive feedback, allowing the interns to
improve their writing skills despite not being in a physical court-
room. This program is using technology to help law students from
different parts of the country receive the invaluable federal intern-
ship experience, which can sometimes be inaccessible to students
who cannot afford to move to another part of the country.
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Part-Time Work

“As a first-generation law student, it is easy to feel without direction
and instruction in the pursuit of one’s future career. Without guid-
ance the path forward can often feel daunting. The ‘Learning with
the Legends’ series not only allowed me to develop a plan forward
but has also provided me with answers to questions I did not even
think to ask. Participating in the program was equivalent to gaining
dozens of mentors at once, with my LCA Alise Johnson, Counsel

for the SEC becoming the most prominent of them all stating ‘this
[mentorship] does not end just because the JIA ends ... this is for life.
Whatever you need you let me know.” Prior to participating in the
JIA, I thought I was foreclosed from the possibility of participating
in a Judicial Internship because I needed to work in order to save
money for school; however, the JIA allowed me to do both and gain
an invaluable wealth of knowledge in the process. I am forever grate-
ful to Judge Bloom, the JIA leadership team and the many judges
and legal practitioners who volunteered their time to speak to the
interns.” Patricia Herrera, second-year student at the University of
Miami School of Law.

Summer Classes

“It was an amazing summer with the JIA program! I was honored to
get into almost every type of court in Florida and see the hearings,
duty courts, voir dire, and other events. The most exciting expe-
rience was presenting an oral argument for an actual case before
Judge Beth Bloom! When it came to balancing my summer semes-
ter in school with dozens of weekly JIA events, I tried to schedule
afternoon classes. I encourage every student to apply and spend their
summer with the JIA!” stated Aleksandar Kutsaev, of St. Thomas
University’s Benjamin L. Crump College of Law.

Determining One's Legal Career

The program is an exceptional journey shaped by the interns themselves,
paving the way for boundless opportunities and unparalleled value. Em-
phasizing the intern’s active involvement, the program’s worth is directly
correlated to the effort invested, making it highly encouraged to seize
every opportunity it presents. The chance to engage with numerous
esteemed judges is an irreplaceable aspect of this unique environment,
creating an experience like no other. The participants’ eagerness to
connect, share their profound wisdom and experiences underscores the
importance of being fully present and receptive.

In this transformative setting, one must always remain mind-
ful of the extraordinary encounters that await, for it is in these
connections that inspiration truly flourishes. “As a first-generation
law student, I consider myself immensely fortunate to have been
bestowed with this invaluable opportunity to learn from the finest
judges and attorneys. Prior to joining the program, the path ahead
seemed perplexing, and I felt as though I was wandering without
direction. However, the JIA ignited a spark within me--a passion
for the law, a newfound drive, and a keen interest that illuminates
my path. Today, I have a clearer vision of the lawyer I aspire to
become, and for this profound discovery, I extend my heartfelt
gratitude to Judge Bloom,” stated University of Miami Law student
Dante Groppo.

Judge Beth Bloom and the JIA Team’s commitment to empow-
ering the next generation of legal professionals is exemplified by the
creation of this transformative program. By providing invaluable in-
sights into the inner workings of the federal judiciary, the JIA leaves



an indelible mark on the journey of aspiring legal scholars, propelling
them toward excellence and success in their careers. ©

Hon. Beth Bloom is a U.S. District Court judge in the Southern
District of Florida.

Students from each law school in the Southern District participated
in this summer’s Judicial Intern Academy and collectively authored
this article describing their experiences during the eight-week program.
Each student, described below, authored the article.

Patricia Herrera is a first generation, second-year law student at the
University of Miami School of Law, with an interest in Complex and
Commercial Litigation. Sher currently serves as an intern for Florida's
Eleventh Judicial Circuit.

Dante Groppo is a second-year law student at the University of Mi-
ami School of Law and graduated with summa cum laude from Florida
Atlantic University.

Kelly Cuba is a first-generation, second-year law student at Florida
International University College of Law. She serves as the 2L repre-
sentative for the Student Bar Association; secretary for the Hispanic
Law Student Association; and secretary for the Sports, Entertainment,

Fashion, and Art Society.

Catherine Vazquez is a second-year law student at Florida
International University. She currently serves on the Student Bar
Association Secretary and 2L Representative for the Cuban American Bar
Association.

Catarina Alvarez is a first generation, second-year law student at
Florida International University School of Law. In addition to class,
she works as a research assistant at the Law Library.

As a first-generation student, Katherine Rodriguez is starting her
second year at Nova Southeastern University Shepard Broad College
of Law. She is pursuing the Intellectual Property Concentration and
currently works part-time at a law firm specializing in collections and
bankruptcy matters.

Sommer Sandler is a 2L at the Nova Southeastern University
Shepard Broad College of Law. She heavily enjoyed the experience
this summer as a JIA intern because it exposed her to all parts of the
federal court system. She is currently a junior associate for the Journal
of International Law & Comparative Studies. She is also a teaching
assistant for Legal Research and Writing I & II. In the future, she
hopes to pursue a career at the federal level focused on international
human rights law.

The Federal Lawyer strives for diverse coverage of the federal legal profession, and your contribution
is encouraged to maintain this diversity. Writer's guidelines are available online at www.fedbar.org/
tflwritersguidelines. Contact social@fedbar.org or (240) 404-6488 with topic suggestions or questions.
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Judicial Profile

Hon. Rosemary Gambardella
U.S. Bankruptcy Judge, District of New Jersey

by Hon. Elizabeth L. Gunn and Shelby Kostolni

Hon. Elizabeth L. Gunn was
appointed as a bankruptcy
judge for the District of
Columbia on September 4,
2020. Before her appoint-
ment, Judge Gunn served as
an assistant attorney general
for the Commonwealth of
Virginia as the bankruptcy
specialist for the Division of
Child Support Enforcement.
In2017, Judge Gunn was
recognized by the American
Bankruptcy Institute as a
member of its inaugural class
of 40 Under 40. Judge Gunn
received her BA, cum laude,
from Willamette University

in Salem, Oregon and her
law degree, cum laude, from
Boston College Law School.
Shelby Kostolni serves as
Judge Gunn's 2023-24 term
clerk. She is a 2023 graduate
of the University of Alabama
School of Law. She also re-
ceived her Bachelor of Social
Workin 2019 and her Master
of Social Work in 2023 from
the University of Alabama.

ometimes people see you in positions that
you don’t always even see yourselfin,” says
Bankruptcy Judge Rosemary Gambardella
about what inspired her to apply for the
vacancy that ultimately resulted in her 1985 appoint-
ment to the bench. Although becoming a judge
was not originally on her radar, after a few lawyers
inquired if she was going to apply, she decided there
might be some merit to it. Judge Gambardella submit-
ted her application with just six years of practice under
her belt—but practice that included a bankruptcy
clerkship and working for the Office of the United
States Trustee when it was still a pilot program. Now,
approaching almost 40 years on the bench, it is hard
to find someone who remembers the New Jersey
bankruptcy court without her presence. The word
count of this article is insufficient to even touch on a
fraction of Judge Gambardella’s successes, influential
opinions, news-worthy cases, and contributions to the
bankruptcy community as a whole. Instead, we focus
herein on her journey to the bench and highlights of
her service.

A native of New Jersey, Judge Gambardella did
not leave the state she calls home. After growing up
in Newark, she moved to Glen Ridge at 15, and she
remained in New Jersey for both college and law
school. Judge Gambardella knew she wanted to be a
lawyer when she was inspired by her sociology/juve-
nile justice teacher Miss McAtee to pursue law school
after college. At that point, in the early 1970s, there
were not many female lawyers in the area and none in
her family.

Judge Gambardella is a proud Rutgers (New Bruns-
wick) alumna, entering with the first class of incoming
women as part of the Class of 1976 and continuing
at Rutgers for law school as part of the Class of 1979.
Judge Gambardella’s twin sister Frances also entered
Rutgers law school in 1976, creating built-in study
partners from the beginning. At that time, Rutgers was
“ahead of the curve” on recognition of women in the
practice of law. Just before Judge Gambardella entered
law school, Ruth Bader Ginsburg ended her tenure at
the school as a professor, leaving behind a legacy of
women in the practice. Senator Elizabeth Warren is
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another noted former professor. Although she would
not characterize it as such, Judge Gambardella is an-
other example of the history of fabulous women with
connections to Rutgers law school.

After law school, Judge Gambardella sought out

a clerkship for what she characterizes as “any judge.”
It was at this time she “fell into” bankruptcy. Because
her graduating class was the first graduating law
school class after the enactment of the Bankrupt-
cy Code, Judge Gambardella was part of the first
interviewing class for the former bankruptcy referees,
now bankruptcy judges. Judge Gambardella credits
her sister Frances with encouraging her to consider
clerking for a bankruptcy judge. Both sisters ob-
tained clerkships with bankruptcy judges out of law
school, with Judge Gambardella clerking for Chief
Bankruptcy Judge Vincent Commisa in Newark and
Frances clerking for Bankruptcy Judge Richard Hill
in Trenton. Judge Gambardella describes this time as
a great time for young professionals to get involved in
bankruptcy because “the playing field was being lev-
eled” as the code had just been enacted and “everyone
was an ‘expert’ at the same level.”

Directly after her clerkship, Judge Gambardella’s
next adventure was to join the fledgling Office of the
United States Trustee (UST) in its second year of ex-



istence. Those who practice in New Jersey and Delaware
today will be shocked to hear that when Judge Gambar-
della joined the New Jersey UST office, there was one
staff attorney to cover all of New Jersey and Delaware.
Asaresult, as a very young attorney Judge Gambardella
was able to participate in cases in all chapters, including
all the big cases in those jurisdictions. She remembers
fondly Hugh Leonard, the United States Trustee for the
Districts of New Jersey and Delaware at the time, who
served as a mentor for her.

One case, Data Access Systems, started in the bank-
ruptcy court, but the reference was withdrawn to the
late District Judge Stanley Brotman. In addition to Judge
Gambardella, two other attorneys in that case went on
to become judges: Judge Donald Steckroth and Judge
Diane Weiss Sigmund. Just imagine being a fly on the
wall in that courtroom!

In reflecting on her process of appointment, Judge
Gambardella reflects that life can be interesting some-
times. After being selected as a finalist for her appoint-
ment in 1985, Judge Brotman was the district judge on
the Third Circuit’s selection panel. In considering the
circumstances of her application for employment, Judge
Gambardella reflected that 1985 was a time of large turn-
over on the New Jersey bench as a result of the retire-
ment of many former bankruptcy judges. One of Judge
Gambardella’s mentors, then-District Judge and later
Third Circuit Judge Maryanne Trump Barry, gave her
invaluable guidance as she navigated both the applica-
tion process and in her new role as judge. So did District
Judge Anne Thompson. Judge Gambardella noted that
during her interview, she was asked how old she was,
and she was relieved to be able to answer that she had
just turned thirty. (Making Judge Gambardella one of
the youngest ever bankruptcy judge appointments, still
true to this day!) As a reflection of how great she was, by
the time she got home to New Jersey from Philadelphia
that night, Judge Gambardella had gotten a call from the
Third Circuit’s Chief Judge Ruggero Aldisert that she was
selected for appointment.

As would surprise no one who has ever attempted to
mentally spar with Judge Gambardella, her appointment
came after only one application. In addition, she was
the first female bankruptcy judge in the District of New
Jersey. Judge Gambardella will let you know that she was
not the “first” and “only” female for long, as shortly after
her appointment, Judge Judith Wizmur joined her on
the bench. With great colleagues, she found challenges
not in her status as the first female bankruptcy judge, but
instead those that come with the job. As a young judge,
she says she “had to rely on her energy as much as her
experience” and that what she knew then is still true
now—that you have to put in the time doing the work to
reap the rewards.

Over a tenure of almost four decades, Judge Gam-
bardella has had to adapt to many changes—legal and
otherwise. “Back in the day” petitions were filed on
paper (in multiple copies!) in the Clerk’s office, a court-

house electronics policy was a non-issue (who would try

to bring their car phone into court?), and a “Mac” was

a McDonald’s burger. Now everything is filed via CM/
ECF, courthouses have electronics policies and § 341
meetings are done by Zoom, and a “Mac” is a computer.
Looking back on all the changes, Judge Gambardella
wishes she had known then that technology advances
are not as scary as they seem when they are new. Instead,
she encourages all lawyers to continue to take advan-
tage of technological advances that can benefit the legal
practice, as well as take recommendations and adjust if
they could be helpful.

Another highlight of her career is the great chambers
teams that have and continue to surround her, including
law clerks and interns that she has worked with and
mentored over the years. Judge Gambardella gives two
main pieces of advice: get involved and make good
career choices. She breaks these down simply. Get in-
volved in bar events, speaking engagements, and similar
activities. These allow young lawyers to get exposure to
other attorneys and the bench. Which career choice is
not always straightforward, make sure to do good work
because there are no shortcuts.

In one of her many leadership roles throughout her

career (including a stint at Chief Judge of the Bankruptcy

Court for New Jersey), Judge Gambardella had the op-
portunity to be the bankruptcy observer to the Judicial
Conference of the United States during Chief Justice

continued on page 26
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Top photo: Judge
Gambardella taking
in the new Barbie
movie with her sister,
Frances, and friends
Karen Giannelliand
Geraldine Ponto, all
of whom went to

law school together;
Bottom photo: Judge
Gambardella with her
sister, Frances, ata
Bruce Springsteen
concert at MetLife
Stadiumin New
Jersey.
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Judicial Profile

Hon. Guy R. Humphrey

U.S. Bankruptcy Judge, Southern District of Ohio

by Elizabeth A. Rogers

Elizabeth A. Rogers is a bank-
ruptcy and financial restruc-
turing associate at Stevens &
Lee, P.C. in Wilmington, Del.
She graduated from George-
town University Law Center
in 2019. Her clerkship with
Judge Humphrey introduced
her to the unique world of
bankruptcy practice.

or Judge Guy Humphrey, wrestling is a defin-

itive part of life— a college sport, a father-son

passion, and an approach to his role on the

bench. At hearings, he often declines to set
hard time limits, telling litigants to take all the time
they need. As a former wrestler, he cannot be tired
out. Judge Humphrey approaches the law with preci-
sion, tough questions, and a relentless determination
to get things right. It is this sort of endurance that has
marked his entire career.

Judge Humphrey grew up with five siblings in
Burton, a tiny Ohio town with New England archi-
tecture famed for locally produced maple syrup. His
roots ran deep. Judge Humphrey’s great-grandfather, a
carpenter, had once owned a bobsled factory in town,
and his parents raised him on the same street that the
family had called home for generations.

He fondly recounts stories from the array of jobs
he held during his youth. From church cleaning and
snow shoveling to an early morning paper route and
summer work at a Christmas tree farm, he found ways
to stay busy and save for his college education. During
one paper route run, he was caught out in the historic
1978 blizzard that blanketed the town with four or five
feet of snow in a matter of hours and closed the school
for two weeks. During summer vacations, the family of
seven crammed into an old station wagon and set out
to Florida, the Adirondacks, and national parks, sleep-
ing in tents at night. He recalls his giddy excitement
when the family upgraded to a pop-up camper.

He became interested in a legal career during
his high school years after a minor traffic infraction
necessitated his appearance in state court. Judge
Humphrey recalls that the state magistrate gave him a
chiding lecture and slap on the wrist that he describes
as firm but fair. Although it was his first experience in
a courtroom, he began to picture himself within the
legal profession.

Judge Humphrey graduated from Berkshire High
School in 1978 as class president, despite earning the
nickname “Rip” after Rip Van Winkle because of his
“extraordinary ability” to sleep through class. A year
later, he landed at Kent State University where he
walked on to the school’s NCAA Division I wrestling
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team. Judge Humphrey views wrestling as a highlight
of his college years and the sport that built his person-
al character. He explains, “Wrestling is a super sport
for developing character. On the mat, it’s just you and
the other person. There aren’t ten other teammates to

blame or rely on in that moment. Win or lose, it’s on
you.” Judge Humphrey views his role as a judge in a
similar light. When he takes the bench, the decisions
are his to make. He prepares exhaustively for hearings
with his law clerks, but in the courtroom, he makes
calls alone.

Judge Humphrey also praises the camaraderie he
experienced on his college team. “It was the era of
disco,” he says with a laugh. He and his teammates
trained hard together and blew off steam at a local wa-
tering hole called “Crazy Horse,” alocal dive replete
with a giant disco ball. He relied on these friendships
during law school and has maintained them through-
out his professional career.

He also views wrestling as a sort of training ground
in self-control and long-term thinking that uniquely
prepared him for bankruptcy practice. On the mat,
competitors must learn to control their emotions and
react within the rules. During his school competitions,
each home team kept a box of oranges next to the
bench. After each match, the home team competitor



grabbed two oranges, offered one to his opponent, and
stood next to him while they ate. This experience taught
him to think about what would happen at the end of the
match. Whether in litigation or sport, cordial rela-
tionships are key. An opponent in one hearing may be
co-counsel in another. On the bench, Judge Humphrey
is a strong proponent of civility education for attorneys.

He completed his studies at Kent State in three years.
During his final summer, he interned at the Portage
County Public Defender’s Office. Client interview
and subpoena duties sent him to the county jail and
neighborhoods throughout Cleveland. This experience
reinforced his interest in a legal career. He found the
interactions between counsel and witnesses to be very
interesting and enjoyed the intellectual nature of the
work.

When he entered the Ohio State University Moritz
College of Law the next year, personal computers were
just beginning to hit the market. During Judge Hum-
phrey’s second year of law school, he landed a clerk
position at a two-attorney civil litigation boutique firm
and was later hired as the firm’s first associate. He credits
Steve Fitch and the late Mike Szolosi, the partners for
whom he worked, as mentors and lifelong friends who
launched his legal career.

After a few years at the firm, Judge Humphrey briefly
moved back to Geauga County and hung his own shin-
gle. His practice there included probate and estate work,
general litigation, criminal defense, real estate, and con-
sumer bankruptcy. He views this experience as founda-
tional to his later work because it gave him such a broad
background. He explains, “Bankruptcy touches every
conceivable area of the law so having knowledge of these
practice areas was invaluable to my time in practice and
as a bankruptcy judge.”

Several years later, Judge Humphrey returned to his
former firm in Columbus just in time for the case that
would propel him into corporate bankruptcy practice.
In 1989, Cardinal Industries and several dozen corporate
affiliates filed a Chapter 11 bankruptcy petition in the
Southern District of Ohio. Cardinal also filed Chapter
11 petitions for around 1,000 of its affiliated single asset

real estate (“SARE”) limited partnership entities. The
Cardinal cases were so significant that nearly every attor-
ney in the Columbus bankruptcy bar played some role in
the litigation. Humphrey represented lenders and cred-
itors in the SARE cases, cutting his teeth in the Chapter
11 arena. After Cardinal, Judge Humphrey gained debt-
or-side experience representing a regional hotel chain in
Chapter 11. His practice eventually expanded to include
both debtor, creditor, and asset-purchaser representa-
tions as well as significant commercial litigation in state
and federal courts. During his final years in practice, he
developed a niche in representing equipment financiers
and acted as outside general counsel for several regional
corporations. He also sharpened his mediation skills
while serving as a volunteer mediator, resolving disputes
in a number of cases at the request of the bankruptcy
court. He carried his career-long commitment to the
value of mediation to the bench, where he helped to es-
tablish a district-wide mediation program shortly before
the global COVID-19 pandemic. Judge Humphrey reg-
ularly mediates cases as a settlement conference judge
and spearheaded the district’s outstanding bankruptcy
mediation program.

In 2007, the U.S. Court of Appeals for the Sixth
Circuit appointed Judge Humphrey as a United States
Bankruptcy Judge for the Southern District of Ohio
seated in Dayton. Judge Humphrey served two terms

Top left photo:
Judge Humphrey
at Conference; top
right photo: Judge
Humphrey and wife
Alisa in New York;
bottom photo: The
Humphrey family
with Olympic gold
medalist, wrestler
Kyle Snyder.
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on the Bankruptcy Appellate Panel for the Sixth Circuit
where colleagues extolled his contributions. He quickly
developed a reputation for polished opinions and careful
analysis of sophisticated legal issues.

Judge Humphrey’s years on the bench have been full
of interesting cases and memorable litigants. He recalls
that his first trial involved a witness who was nine-months
pregnant and testifying on behalf of the Chapter 7 trustee
in a fraudulent conveyance. In another case, a separate
married couple were battling over assets. When ques-
tioned by an attorney, the husband interrupted to yell,
“That lady ain’t my wife!” The scene was so comedic that
Judge Humphrey struggled not to lose his composure on
the bench. On one occasion, a debtor explained that his
tax refund was unavailable because he used it to pay off his
son’s drug dealer. Judge Humphrey says his jaw dropped.
Now, he views this as a sobering episode that brought the
reality of poverty and struggle to the courtroom.

The COVID-19 era presented its own challenges as
the court shifted to online videoconference hearings.

In one instance, an attorney mistakenly believed he had
logged out of an ongoing omnibus hearing and began to
disrobe in his office. Luckily, Judge Humphrey recalls,
courtroom staff were able to remove him from the hear-
ing before anything traumatic occurred. “It wasn’t quite
as good as the cat lawyer video, but it was pretty close,”
he recounts.

Judge Humphrey views his work with law clerks
and interns as a favorite part of his time on the bench.
During his investiture speech, he cited the importance
of mentorship and opportunities for young lawyers. In
chambers, he maintains an open-door policy. He takes a
hands-on approach to legal issues and fervently enjoys
debating questions until the right answer is clear. He tells
new law clerks, “We take the time to get it right. That’s
the important thing.” And this commitment to excel-
lence is clearly reflected in the respect of his colleagues
and the local bar.

Despite his erudite leanings, you won’t find Judge
Humphrey on the national speaker circuit or in the halls
of academia. His commitment to community runs deep,
and nowhere is this more evident than in his dedica-
tion to local involvement. While Judge Humphrey is a
member of several national organizations and values
those networks, he devotes his time to bolstering and
developing local attorneys through involvement with
the Dayton Chapter of the Federal Bar Association, the
regional bankruptcy bar, and the local bar association.
Seeking to encourage discourse between local attorneys
and the judiciary, Judge Humphrey acted as the driving
force behind the Southern District of Ohio’s attorney-led
bankruptcy bench-bar conferences. He also serves
on the board of Dayton’s American Bankruptcy Law
Forum, an inclusive regional organization that priori-
tizes high-quality and affordable professional education
and provides opportunities for bankruptcy attorneys to
connect across generations and practice areas.

He is a fierce advocate for opportunity and practices
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what he preaches. During the summer of 2022, Judge
Humphrey masterminded and led the pilot Diversity
Externship Program for the United States Bankruptcy
Court for the Southern District of Ohio. Through the
program, the court hosts externs in each of its three

seats — Dayton, Columbus, and Cincinnati. Each extern
receives a stipend for living expenses through a col-
laboration between the federal courts and the Dayton
Chapter of the Federal Bar Association. But even prior to
the program, Judge Humphrey emphasized diversity and
interest over prestige in his extern hiring. He prioritizes
law students who are eager to learn and might especially
benefit from their time in chambers. In his view, extern-
ship programs are an opportunity to teach writing skills
and offer exposure to the federal court system. For many,
the experience proves pivotal to their career, opening
doors and pathways they could not have otherwise
accessed.

Judge Humphrey is also fascinated with local legal
history. In his spare time, he works on a history of his
courthouse’s historic courtroom. Copies of historical
records, cemetery listings, and a local legal history tome
are splayed across a table in his office. Regional attor-
neys and law students alike have enjoyed taking Judge
Humphrey’s fascinating tour of the building, a retelling
oflocal lore replete with bizarre true stories and the
occasional bit of bankruptcy practice advice.

Judge Humphrey married his childhood sweetheart,
Alisa, in 1982. The couple met in kindergarten and dated
throughout high school and college. He has two sons,
Garrett (33) and Wade (21), whom he jokingly refers to
as his “two only children” because of the twelve-year age
gap between them. During his early years on the bench,
Judge Humphrey maintained his commitment to strong
family involvement and often spent his evenings and
weekends coaching Wade’s wrestling team or traveling to
competitions. These days, he often can be found tackling
do-it-yourself projects with son Garrett. He enjoys
woodworking, spending time with his wife at their lake-
side cabin in Tennessee, and connecting with friends.



Hon. Cecelia Morris
U.S. Bankruptcy Judge, Southern District of New York

by Sally McDonald Henry

Sally McDonald Henry is the
John E. Krahmer Endowed
Professor of Banking and
Commercial Law at the Texas
Tech School of Law. Sheis
one of two 2022 recipients
of the Texas Tech University
Chancellor's Council Distin-
guished Teaching Award,
the highest award given by
the university for teaching.
Before joining academia, she
was a partner at Skadden,
Arps, Slate, Meagher & Flom,
LLP, where she represented
a diverse group of clients,
including debtors-in-pos-
session, secured credi-

tors, financially troubled
companies, and Chapter 11
trustees. Ms. Henry received
her B.A. from Duke University
and her J.D. from the New
York University School of
Law. Sheisthe editor of each
annual edition of the Por-
table Bankruptcy Code and
Rules (Business Law Section,
ABA) and co-author of Ordin
on Contesting Confirmation
(Wolters Kluwer, 1998),
updated semi-annually, as
well as a number of law re-
view articles and continuing
education outlines.

fter 23 years on the bench, Bankruptcy Judge

Cecelia Morris is retiring, but she leaves her

mark on the Southern District of New York

Bankruptcy Court. She has served as the
Chief Justice of that court, the Clerk of that court, and
the innovator of wonderful programs designed to help
the debtor in trouble. She has presided famous cas-
es—Madoff, Delta Airlines, and St. Vincent’s Hospital,
for example—and innumerable individual Chapter 7
and Chapter 13 cases. To each of these cases she has
brought her remarkable abilities of innovation and
wisdom.

Her work ethic may have been honed in Chillicote,
Texas, where she grew up on a cotton farm near the
Oklahoma border. But you couldn’t keep the girl on
the farm, and she completed her education in Georgia,
at the John Marshall School of Law. Her leadership,
organizational, and budgeting skills led her to be the
clerk of the Atlanta bankruptcy court. Word got out
regarding how effective she was, and she soon was
recruited to serve as the clerk of court of the Southern
District of New York, one of the busiest bankruptcy
courts in the nation.

After much cajoling, she took the position. She ar-
rived in the late 80s to a busy office of over 100 clerks
but only three computers (two PC’s and one comput-
er used solely for noticing). By the time she left to
join the bench twelve years later, she had transformed
the office to be a leader in electronic filing and notic-
ing. Recognizing her special administrative skills, she
was appointed by Chief Justice Rogers to serve on the
Judicial Conference of the United States Committee
on Information Technology.

Her courtroom has been in Poughkeepsie, New
York, in the beautiful Hudson River valley. Once the
capital of New York State, it is now a small, quieter
city, with fewer than 40,000 inhabitants. As one might
expect, her docket included many Chapter 7 and
Chapter 13 individual debtor bankruptcies. What
might come as a surprise is that she has also handled
innumerable complex adversary proceedings involv-
ing huge corporate reorganizations or liquidations,
and she has served as mediator in many complex
cases.

Judicial Profile

She has made her mark judicially in both small and
large cases. For example, she was the first bankruptcy
judge to rule in a reported case, In re Somers, 448 B.R.
677 (Bankr. S.D.N.Y. 2011), that a matter initiated
through a joint petition of a same-sex married couple

should not be dismissed for cause under Bankruptcy
Code section 707(a), concluding that the definition
of marriage in the Defense of Marriage Act did not
mandate dismissal. In another matter, Togut v. Deut-
sche Bank AG (In re Anthracite Capital, Inc.), 492 B.R.
162 (Bankr. S.D.N.Y. 2013), she protected the public’s
right to know by refusing to approve a “no seal, no
deal” settlement that would have kept a settlement
confidential.

As astute as she has been in ruling on contested
matters, she has recognized the value of settlements,
and spearheaded the creation of a successful loss
mitigation program to encourage settlements between
debtors and creditors when debtors are in danger of
having their home foreclosed upon. She followed that
up by establishing a student loan mitigation program.
Moreover, as Chief Judge of the Bankruptcy Court for
the Southern District of New York she kept operations
running smoothly throughout the Covid crisis, which
had hit New York early and with particular intensity.

In short, Judge Morris’s intellect, commitment
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Judicial Profile
Writers Wanted

The Federal Lawyer is looking to
recruit current law clerks, former
law clerks, and other attorneys
who would be interested in
writing a judicial profile of a
federal judicial officer in your
jurisdiction. A judicial profile is
approximately 1,500-2,000 words
and is usually accompanied

by a formal portrait and, when
possible, personal photographs
of the judge. Judicial profiles do
not follow a standard formula, but
each profile usually addresses
personal topics such as the
judge's reasons for becoming a
lawyer, his/her commitment to
justice, how he/she has mentored
lawyers and law clerks, etc. If you
are interested in writing a judicial
profile, we would like to hear from
you. Please send an email to
social@fedbar.org.
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to fairness, hard work and innovation will
leave a lasting mark on the law and on the
Bankruptcy Court for the Southern District
of New York. ©®

Left photo: Judge Morris with Former
President Bill Clinton at an event for Tina's
Wish Runway for Research. Judge Morrisis a
founding member of the organization, found-
ed in the memory of Judge Tina Brozman, a
dear friend and mentor of Judge Morris who
had ovarian cancer. Bottom photo: Judge
Morris at a charitable fashion event for Tina's
Wishin 2023.

Gambardella continued from page 21

Roberts’ tenure. Through this role, she was
able to observe the executive meetings of
the Judicial Conference and report on those
to the bankruptcy community. She reflects
that this role truly allowed her to be in the
“room where it happened” and taught her
that the most important work is done in the
committees for the judiciary.

While she is a career-long bankruptcy
fan, her biggest piece of advice is that when a
young lawyer makes a career choice, to make
a good one (even if it’s not bankruptcy). She
implores young lawyers to set themselves
up to advance and maintain control of their
own journeys. Over the years and following
her own advice, Judge Gambardella has so
much to be proud of, including her body of
published opinions, her law clerks, and her
interns. She hopes that all the writing she did
as a young judge can help judges and attor-
neys in their practice (though we’d posit all
her writing even through today qualifies in
this category). She wanted to leave behind
something to be proud of, and that she has.
Judge Gambardella specifically notes how

proud she is of her law clerks and interns
that have all gone on to have great careers,
in bankruptcy or otherwise. Even further,
she is so proud and thankful over her years
to see the diversity on the bench progress,
and even though there is a way to go, she is
delighted for the change that she has seen.

Outside of her legal career, Judge Gam-
bardella has even more to be proud of. She
has a wonderful, close-knit family that lends
itself to be her support system and some-
thing she loves to boast about—her sister
Frances, her brother Ben, her sister-in-law
Linda, and her niece April, who is a lawyer
herself. She often finds herself reminiscing
on the support and love they received from
her parents, Ben and Lucy. Her sister? She
went on to be a bankruptcy lawyer and even
serve as a chapter 13 staff attorney before her
retirement.

“You have to love what you do,” Judge
Gambardella reminded us. Clearly Judge
Gambardella loves what she does, and the
bankruptcy bench and bar are better be-
cause she does. ®©
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Teach Pray Run: The Life and Code of

Hon. Paul E. Singleton
U.S. Bankruptcy Judge, Northern District of Indiana

by Hon. Alan S. Trust

Hon. Alan S. Trust sitsin the
Eastern District of New York
as chief bankruptcy judge.
Heis a past chair of the FBA
Bankruptcy Law Section and
served a two-year term as
president of the Eastern Dis-
trict of New York Chapter of
the FBA. He currently serves
as chair of the Bankruptcy
Judges Committee of the
FBA Judiciary Division, and is
the liaison from the National
Conference of Bankruptcy
Judges to the FBA.

ver the past three years I have had the
distinct privilege of getting to know Paul E.
Singleton, United States Bankruptcy Judge
for the Northern District of Indiana. In early
2021, the Federal Judicial Center asked me if I would
act as Judge Singleton’s mentor. After asking what he
did wrong to be assigned to me, I immediately said
yes. I am certainly glad I did, and hope PES is as well.

If I had to describe Judge Singleton in a few words,
I would probably choose humble, grounded, bright
and dedicated. You know, a real mensch.

Judge Singleton’s official court bio will detail his
life of public service and his pre-judge-cred?: during
2003-2005, he taught social studies for Teach for
America at the National Academy Foundation High
School in Baltimore; in 2003 he earned his bachelor’s
degree with honors from Wake Forest University.

He was supposed to graduate from the Sandra Day
O’Connor College of Law at Arizona State University
law school in 2009, but he and Stephanie (see infra)
were expecting their first child. So, they did what any
expectant couple would do (not) - he took extra cred-
its to finish his law school requirements in December
2008, and Stephanie gave birth during the spring of
their 3L year. Judge Singleton calmly now describes
that year as “crazy.” Natch. Stephanie nurtured their
angelic child and went to class. Judge Singleton and
future Judge Steele graduated law school with degrees
dated 2009; both with Pro Bono Distinction. Easy
peasy, law degrees-y.

Following graduation, PES provided family and
landlord/tenant legal aid through Indiana Legal
Services. He then joined the Family Justice Center of
St. Joseph County where he handled cases involving
civil protective orders. During 2011-2014, he practiced
employment law at the firm now known as Faegre
Drinker Biddle & Reath LLP; during 2014-2015 he
served as Assistant City Attorney for the City of South
Bend; and, as if juggling a career with a young family
weren’t hard enough, in 2014 he opened Singleton
LLP as a solo practitioner. PES maintained his own

firm until he first earned the right to be called judge in
2015 as a Magistrate Judge for the St. Joseph Superior
Court where he presided over criminal and civil cases.
Of course, Judge Singleton picked up multiple honors
and recognitions along the way.

Some more about his personal life. He has been
happily married for almost 20 years to Judge Steph-
anie E. Steele of the Indiana Superior Court. Hence-
forth, Judge Singleton shall be sub nom The Man of
Steele. They are the gushingly proud parents of two
children (a teenager who has already audited a few
classes at ASU and a tweenager), meaning the Sin-
gleton-Steele household is flush with fun, homework
deadlines, electronic devices, dad jokes followed by
random eye rolling, “are we there yet” road trips, and
exceptional parental role models. When his children
read this article, he expects they will say “Meh; he’s
alright”

Judge Singleton takes it all in stride, perhaps
because he ran track for Wake Forest and maintains a
disciplined running and weight training regimen. He
is a work out maniac. See Oxford English Dictionary
under “swole.”® He has technically finished at least one
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Top left photo: One of Judge Singleton's many runs; Top right photo: Judge
Singleton and Judge Steele at a St. Joseph County Bar Association event;
Bottom photo: the Singleton-Steele family

half ironman after training for 40 weeks." He coaches
summer track for his youngins, embracing such tried
and true techniques as discouraging them from gobbling
down multiple hot dogs minutes before a race, and not
losing track of the need to be at the starting line before
the starting time.

PES also has a great sense of humor. When he has
time to relax, he enjoys reading and a streaming binge
or two. Rumor has it he even prepares the family dinner
now and then.

He is a man of deep faith and conviction. Earlier this
year, we were getting ready to enjoy a meal together at
an FJC workshop. Ilooked at my plate of food upon its
arrival and, as I normally do, attacked it with adequate
vigor. Ilooked over at PES, who was eyes closed, head
bowed, saying Grace. While I thought I was a quick
learner, I made the same mistake the very next morning.
Of course, Judge Singleton quickly absolved me of my
conduct. He did so because that’s the kind of person he
is. What else would you expect from a man who had just
offered deeply felt thanks for the blessing of his meal?

Judge Singleton and I speak about once a month. I fear
that he is just humoring me and that after each conver-
sation he asks Stephanie Hemmert at the FJC when his
mentee-sentence will be over. Every conversation is fun
and light-hearted while simultaneously PES is seeking to
improve himself as a bankruptcy judge and his craft. He
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is always interested in how to approach and solve the nu-
merous types of real life issues we deal with every day on
the front lines of economic despair and disappointment.
He had no significant background in bankruptcy upon his
selection but sit down with him now and you would never
guess that. Or better yet, sit in his courtroom when he is
presiding or in a ballroom where he is lecturing (such as
on judicial ethics), and you will reach the same conclusion
— this judge has BK game. More important, he is empa-
thetic and a true believer in redemption.

I wanted to title this bio "Teach Pray Run: The Life
and Code of Hon. Paul E. Singleton" because I believe
that captures him. He walks the walk. He taught high
school social studies, is teaching his children to live a
moral life, instructs his law clerks on how the law applies
to real life, and teaches lawyers in need of a refresher on
substantive law and procedural rules. Prayer is an inte-
gral part of his life. And even when he isn’t out for a run,
he is on the run. Whether in maintaining his demanding
docket, doing an early morning workout, encouraging
his kids to get up to the start line and giving their best
efforts to cross the finish, he is always on the move. ©

Endnotes

"‘DISCLAIMER: None of the statements, facts or
opinions contained in this article constitutes official
policy of any Judge, Court, agency or government
official or quasi-governmental agency.
*https://www.innb.uscourts.gov/content/paul-e-
singleton

*https://www.oed.com/dictionary/
swell_v?tab=meaning and_use#19587561

‘PES tells it this way: “I get to 69.9 miles of 70.4, and a
race official says: “There’s lightening. You have to stay

under this bridge. We cannot let you finish. Don’t worry,
you have half a mile left, you’ll get credit. You won’t

get disqualified. We’ll calculate what you would’ve run
for that last 0.5 miles.” Later on, he was tagged with

“the dreaded DNF - Did Not Finish. No time.” With
encouragement from Judge Steele, he tossed the red
flag of appeal and, upon further review, was assigned an
official finish time. So, he now considers himself a 49.5%
ironman - not a half - although the official record book
is sans asterisk.


https://www.innb.uscourts.gov/content/paul-e-singleton
https://www.oed.com/dictionary/swell_v?tab=meaning_and_use#19587561
https://www.innb.uscourts.gov/content/paul-e-singleton
https://www.oed.com/dictionary/swell_v?tab=meaning_and_use#19587561

Hon. Kesha L. Tanabe
U.S. Bankruptcy Judge, District of Minnesota

by Hon. Charles L. Nail, Jr.

Prior to his retirement in
January 2023, Hon. Charles
L. Nail, Jr. was the Chief
Bankruptcy Judge for the
District of South Dakota
and the Chief Judge of the
Eighth Circuit Bankruptcy
Appellate Panel. (He is also
the colleague referred to in
the first paragraph of this
profile and an unabashed fan
of Judge Tanabe.)

ppointed in January 2022 to fill the vacan-
cy left by bankruptcy judge Kathleen H.
Sanberg’s retirement, Kesha L. Tanabe is
best described as a force of nature. With-
in months of Judge Tanabe’s taking the bench, a
colleague told a gathering of Eighth Circuit bankrupt-
cy judges, “Good luck keeping up with her.” They
thought he was kidding. He was not.

Judge Tanabe was raised in Minnesota and North
Dakota. Her grandparents were originally from Cal-
ifornia, but they resettled in the Midwest after being
released from the internment camp to which they
were sent pursuant to President Franklin Roosevelt’s
infamous Executive Order 9066. Judge Tanabe has
traveled extensively and has lived in several different
countries, but she says something about the North
Shore of Lake Superior always calls her back to Min-
nesota. That something may be the spectacular view
from her lakefront getaway or the area’s seemingly
endless bike and hiking trails.

Judge Tanabe graduated magna cum laude from the
University of St. Thomas in St. Paul, Minnesota, with a
Bachelor of Arts in political science. While attending
St. Thomas, she availed herself of a number of other
educational opportunities, including the Higher Edu-
cation Consortium for Urban Affairs’ social justice and
urban studies program. She also attended language
immersion programs in France and Mexico and stud-
ied abroad in New Zealand and the United Kingdom.

Following her graduation from St. Thomas, Judge
Tanabe attended the London School of Economics,
where she received a master’s degree with honors.
She jokes she is technically a dropout, because she left
the school’s Ph.D. program to enroll at the Benjamin
N. Cardozo School of Law in New York City, where
she earned her Juris Doctor degree. In her third year
of law school, she moved to Budapest to study at
the Central European University and Open Society
Institute and work at the law firm Reczicza White &
Case LLP.

While in law school, Judge Tanabe interned with
the solicitor general in the New York state attorney
general’s office, and upon graduating, she entered the

Judicial Profile

attorney general’s honors program. Judge Tanabe
credits the experience she gained in the honors pro-
gram for her ability to employ social science to devise
novel approaches to civil litigation, such as the time
she used econometric modeling in a case related to

school funding. Judge Tanabe remembers her days in
the honors program fondly, saying she was blessed to
work alongside incredibly talented and dedicated at-
torneys on several landmark cases, including the state
of New York’s efforts to enforce the 1998 master set-
tlement agreement between it (and other states) and
various tobacco companies, and Roper v. Simmons, in
which the United States Supreme Court held it was
unconstitutional to impose capital punishment on an
individual for crimes committed while the individual
was a minor.

Judge Tanabe returned to Minnesota to join the
Minneapolis law firm Maslon LLP, where bank-
ruptcy became the primary focus of her legal career.
After making partner at Maslon, Judge Tanabe was
recruited as a lateral partner, first by the Minneapolis
office of the Indianapolis-based law firm Faegre Baker
Daniels LLP (since combined with Drinker Biddle
& Reath to become Faegre Drinker Biddle & Reath
LLP), and then by ASK LLP, a New York City-based
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Top photo: Judge
Tanabe with law
students at her alma
mater, Cardozo

Law; Bottom photo:
Judge Tanabe and
other members of
the FJC faculty and
advisory committee
in Washington, D.C.

bankruptcy boutique. At each of these law firms, her
practice primarily consisted of representing institutional
investors, financial institutions, and trustees in national
chapter 11 cases.

To the surprise of no one who knows her, Judge
Tanabe soon developed a loyal client base. This enabled
her to take the plunge and establish her own law prac-
tice. This in turn allowed her greater autonomy to work
on a broader range of bankruptcy matters. While she
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continued to represent institutional investors, financial
institutions, and trustees, she expanded her practice to
include landlords, equipment lessors, distressed inves-
tors, and creditor committees.

Establishing her own practice also allowed her to give
back to the community by representing local businesses
pro bono. Among the many beneficiaries of her pro bono
(or “low bono”) services were minority business owners
affected by the COVID pandemic and others whose
businesses were damaged in the protests following the
death of George Floyd.

In her “spare time,” Judge Tanabe taught bankruptcy
law as an adjunct professor at the University of St. Thom-
as School of Law. She also served as a moot court judge
for the Duberstein bankruptcy moot court competition
in New York City.

When Congress amended title 11 of the bankruptcy
code to add a new subchapter V for qualifying busi-
nesses, Judge Tanabe was selected to serve as one of
Minnesota’s subchapter V trustees. In that capacity, she
worked with debtors, creditors, and their attorneys to
resolve their differences and develop consensual plans
of reorganization, a job not entirely dissimilar to herding
cats. More often than not, she succeeded.

However, Judge Tanabe was not the trustee in the
first subchapter V case in the nation in which a plan of
reorganization was confirmed. She could notbe. ..
because she represented the debtor in that case.

One of the best measures of an attorney’s character,
demeanor, and skill is what other attorneys say about
her. Alain Baudry, one of Judge Tanabe’s colleagues
at Maslon LLP, worked with her on several complex
bankruptcy matters and says he “came to realize that
[ Judge] Tanabe possessed off-the-charts intelligence
and outstanding communication skills.” Karl Johnson,



T T T )

who knew her “as opposing counsel, as co-counsel, and

as counsel representing similarly situated creditors,”
describes her as “always a pleasure to work with . . . [and]
both an industrious and a congenial collaborator. She is
also very knowledgeable about bankruptcy law and able
to analyze complex situations quickly.” Johnson goes

on to say, “her most impressive quality, though, may be
her ability to read people and communicate unpleasant
truths in a way that the person can accept. . . . [ Judge]
Tanabe’s ability to read people also makes her very
skilled at evaluating credibility.”

Another measure of an attorney’s character, de-
meanor, and skill is the extent to which she is formally
recognized for her work. Prior to her appointment as a
bankruptcy judge, Judge Tanabe was named a Minne-
sota Rising Star, a Minnesota Super Lawyer, and one of
Minnesota’s top women attorneys by Super Lawyers, a
rating service of outstanding lawyers who have attained
a high degree of peer recognition and professional
achievement.

Finally, no profile of Judge Tanabe would be com-
plete without at least some recognition of her efforts to
promote diversity and inclusion in the legal profession.
Sukanya Momsen, a past president of the Minnesota
Asian Pacific American Bar Association, says Judge Ta-
nabe is “an informal mentor to our members” and “an ac-
tive member of our community who gives her time and
talents to better our community at large.” Lisa Beane
and Jessica DuBois, former co-chairs of the Minnesota
Lavender Bar Association, which represents the interests
of legal professionals who are members of the LGBTQ+
community, say Judge Tanabe “has long demonstrated
a deep commitment to advancing diversity in the legal
profession and promoting equal access to justice.”

Judge Tanabe served as the attorney co-chair for the
Judicial Conference of the United States’ Committee
on the Administration of the Bankruptcy System’s 2019
“Roadways to the Federal Bench: Who Me? A Bank-
ruptcy Judge?” diversity event in Minneapolis. (She was
also a national panelist for the event in 2022.) “Road-
ways” was a tremendous success, due in large part to

Left photo: Gov. Walz and Judge Tanabe at the last
Minority Judges Reception in Minnesota; Right photo:
Judge Tanabe at her first naturalization ceremony—
one of her favorite parts of being a judge.

Judge Tanabe’s efforts. She devoted countless hours to
identifying and personally contacting diverse attorneys
to encourage them to attend. Her efforts paid off: By a
show of hands, virtually every attorney in attendance at
the Minneapolis event indicated they were there because
of Judge Tanabe. One of those attorneys even went on to
become a bankruptcy judge. That attorney was ... Judge
Tanabe.

(Ever the modest Minnesotan, Judge Tanabe hastens
to point out other attorneys who attended the same
event at other locations around the country have also
gone on to become bankruptcy judges. However, this is
her profile, not theirs.)

In only her second year on the bench, Judge Tanabe
continues to be recognized and rewarded for her accom-
plishments. Earlier this year, Chief Justice John Roberts
appointed her to the Judicial Conference of the United
States’ bankruptcy judge education advisory committee.
She is on the faculty of the Federal Judicial Center (which
provides continuing education resources for the federal
judiciary). Judge Tanabe is a nationally recognized expert
on bankruptcy law and continues to be a prolific public
speaker. She is frequently invited to speak by organi-
zations representing a broad range of constituencies in
bankruptcy, including the American Bankruptcy Institute,
the American Bar Association, the International Women’s
Insolvency & Restructuring Confederation, the National
Conference of Bankruptcy Judges, and the National Asso-
ciation of Bankruptcy Trustees.

When asked why she has devoted so much time and
energy to the subject of bankruptcy, Judge Tanabe says,
“Bankruptcy is not a game of perfect. You're only called
upon because something is broken. Restructuring is like
kintsugi, an ancient Japanese technique for repairing bro-
ken pottery. We don’t throw things away because they
are imperfect. We don’t just leave them broken, either.
If you patiently cultivate your skills and add creativity
and hard work, you can repair things. I guess that’s just
a fancy way of saying that in bankruptcy we try to leave
things better than we found them.” ®
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The Principles

DAVID P. LEIBOWITZ

n a bankruptcy case, interest is the tail of the dog,
but it is a long tail and it wags a lot.” Bankruptcy
addresses insolvency. Creditors seek to maximize
the pennies they get back on their dollar when
the debtor is insolvent. Some debtors, though, seek
bankruptcy because they are illiquid, not insolvent.
In these cases, unsecured creditors are entitled

to post-petition interest. Over-secured creditors

are always entitled to post-petition interest. This
paper examines the circumstances where interest
may be allowable and seeks to develop a unifying
principle for the determination of interest in solvent
bankruptcy estates.

The rate of interest to which creditors might be entitled is
frequently in dispute. The courts interpreting the Bankruptcy Code
(“Code”) and related statutes have provided divergent and inconsis-
tent results. We first address the range of decisions considering the
question of interest in solvent estates. This range of decisions, how-
ever, highlights more widely applicable considerations of jurispru-
dence. How do courts decide difficult cases involving statutory inter-
pretation? What are the guiding principles? How should ambiguous
statutes be read? What is meant by “plain meaning”? To what extent
does “historical practice” matter? To what extent does practice under
English law matter? Did Congress consider any of these matters
when it enacted the Code? Did enactment of the Code change past
practice under the Bankruptcy Act? Can there be unifying princi-
ples? If so, on what basis? What can be learned from this exercise in
considering other difficult to understand statutes?

Background
The question of interest in solvent estates may arise in many con-
texts. There is no unifying principle, either in the text of the Code

of Interest

or the cases interpreting it. Consider the basic terms, principles and
statutes that inform this issue. These terms and principles have led to
divergent and inconsistent results.

Unmatured Interest

Section 502(b)(2) of the Code' is fundamental to our analysis. A
claim for unmatured interest is not allowable. However, interest

is allowable, even for unsecured claims, in the event of a surplus
estate in chapter 7 or a solvent estate under chapter 11 or chapter 13.
Substantial litigation has arisen as to certain contractual payments,
particularly so-called “make-whole” premiums on bonds, should

be considered unmatured interest subject to disallowance under
Section 502(b)(2).

The solvent debtor exception

The solvent debtor exception is an equitable rule that arose from En-
glish common law.” It was embraced by bankruptcy courts under the
Bankruptcy Act and even prior to that under prior bankruptcy stat-
utes.’ This doctrine holds that unsecured creditors in solvent bank-
ruptcy estates are entitled to interest on their claims. The amount of
interest that is to be allowed under this doctrine is typically a matter
of discretion for the bankruptcy court to determine as a matter of eq-
uity. However, courts have held that interest on such claims might be
allowed at a variety of rates, including (a) the legal rate under federal
law, 28 USC §1961, (b) the legal rate under the state law where the
bankruptcy court is situated; or (c) the contractual rate of interest
called for in any given claim.

Chapter 7 liquidation

Some chapter 7 estates have more funds than required to pay claims
in full. Interest in such cases is allowed to unsecured creditors at

the “at the legal rate from the date of the filing of the petition.” The
meaning of the term “legal rate” is not defined. Litigation has given
rise to divergent opinions. Does “legal rate” refer to the federal
judgment rate, the judgment rate for the state where the bankruptcy
court sits, the contract rate for the claim, or some other rate?
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Chapter 11 reorganization

Interest in solvent chapter 11 estates can involve staggering sums.
Debtors may seek to pay such creditors interest at the relatively low
federal judgment rate’. Creditors, however, will claim that they are
entitled to interest at the contract rate — otherwise, their claims are
impaired. In the case of bondholders with make-whole premiums,
this amount, if it is deemed to be interest, can be very high. This
issue continues to be litigated in Ultra Petroleum,® recently decided
in the Fifth Circuit and now on remand to the bankruptcy court. In
such cases, the court must determine, as a threshold issue, wheth-
er a make-whole premium constitutes unmatured interest to be
disallowed under Section 502(b)(2) of the Code. And even if it is
disallowed unmatured interest, does the solvent debtor exception
compel that the premium be allowed in full in solvent estates or in
some lesser amount as a matter of equity?

Chapter 13 plans

No interest is payable on unsecured claims pursuant to Section 1322
of the Code. If the assets of the debtor exceed liabilities on liquida-
tion, then is the debtor’s estate considered solvent? If so, is post-pe-
tition interest due unsecured creditors to satisfy the “best interests of
creditors” test.” If so, the court then would have to consider Section
726(a)(5) of the Code and address the ambiguity of the term “legal
rate”.® As will be seen, there is a small body of case law holding that
interest is due on unsecured claims in solvent chapter 13 cases. In
some instances, courts have insisted on payment of interest at the
contract rate.

Over-secured claims

Over-secured creditors are entitled to interest.” The interest rate
allowed is typically the contract rate. It need not be. Some creditors
assert entitlement to a default rate of interest. Some courts will grant
the contract rate but state that the contract rate is not necessarily the
rate to which creditors are entitled.”

Chapter 7 -Code Section 726(a)(5)
Solvent chapter 7 cases offer the least complex starting point for a
comprehensive analytical framework. Asset cases in chapter 7 are
few and far between.!" Asset cases that result in a surplus available to
the debtor are rarer still. Typically, less than three per cent of asset
cases result in funds being paid either to the debtor or third parties.'
Since this figure incorporates payments to third parties, cases involv-
ing surplus to chapter 7 debtors are very rare.

The Handbook for Chapter 7 Trustees' addresses how the United
States Trustee instructs chapter 7 trustees to handle surplus cases.
It does so ambiguously, only instructing that payments of interest
to unsecured creditors in surplus cases shall be made “at the legal
rate”.!* This is exactly the instruction provided in Section 726(a)(5)
of the Code. During the years the author has served as a chapter 7
trustee, the “legal rate” as provided in 28 USC §1961 has always been
considered to be the prescribed rate at which interest has been paid
to unsecured creditors in surplus cases. This is the position taken by
the United States Trustee in In re Hicks™

The competing points of view relative to the meaning of “legal
rate” in Section 726(a)(5) are set out in In re Beguelin'® where the
Bankruptcy Appellate Panel observed:

We note that courts have developed two approaches to the
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definition of the applicable legal rate of interest under § 726(a)
(5): the “state law approach” and the “federal judgment rate
approach.”

Under the state law approach, if a contract exists between the
debtor and creditor that establishes an interest rate on the
outstanding balance, the contract rate is the “legal rate.” In

re Schoeneberg, 156 B.R. 963, 972 (Bankr. W.D. Tex. 1993).
Alternatively, if a specific state statute exists that establishes
arate of interest for a creditor, the statutory rate is the “legal
rate.” In re Shaffer Furniture Co., 63 B.R. 827, 831 (Bankr.
E.D. Pa. 1987). Under the federal judgment rate approach,
the «legal rate» is established by 28 U.S.C. § 1961. See In re
Godsey, 134 B.R. 865, 867 (Bankr. M.D. Tenn. 1991).

Among the cases supporting the position that the “legal rate”
to be paid by the Chapter 7 trustee under Section 726(a)(5) of the
Code are In re Melenyzer, 143 B.R. 829 (Bankr. W.D. Tex 1992) and
Inre Godsey, 134 B.$. 865 (Bankr. M.D. Tenn. 1991). The court in
Melenyzer adopted the rule that “legal rate” for purposes of Section
726(a)(5) meant the rate prescribed in 28 USC §1961. It did so for
the following reasons:

o The “state law approach” would afford different creditors entitled
to interest at different contractual rates with disparate recoveries,
resulting in material variance from the principal of equality of
distribution among creditors.

o From and after the petition date, an allowed proof of claim is tan-
tamount to a federal judgment against estate assets, enforceable
only in federal court"”

o Interest for delay is not attributable to the debtor according to
contractual rights but rather owing to the estate, a federal pro-
cess. The obligation to the creditor, thus, no longer is the debtor’s
obligation but the estate’s

Many courts that have considered this issue after Melenyzer and
Laymon came to the same conclusion.' Perhaps the most thorough
analysis concluding that Section 726(a)(5) of the Code requires the
allowance of interest at the federal rate provided by 28 USC §1961
appears in In re Dow Corning Corp." The court’s reasoned that:

o Post-petition interest in a bankruptcy case is designed to com-
pensate the creditor for delays visited by the administration of
federal bankruptcy law.

o Assuch, the purpose of post-petition interest in bankruptcy, just
as post-judgment interest in a federal case, is procedural

o Procedural matters arising in a federal court are decided by
federal law

o Thus, it is settled that post-judgment in federal cases is deter-
mined by federal law.

o Congress failed to explicitly incorporate state law in Section
726(a)(5) of the Code as it did in other sections of the Bankrupt-
cy Code®

o This interpretation secures prompt and effectual administration
of a bankruptcy estate, particularly considering Section 704 of
the Code calling for expeditious administration of the estate using
a uniform, nationally recognized rate.

o Using state judgment rates might be unusually cumbersome and


https://casetext.com/statute/united-states-code/title-11-bankruptcy/chapter-7-liquidation/subchapter-ii-collection-liquidation-and-distribution-of-the-estate/section-726-distribution-of-property-of-the-estate
https://casetext.com/statute/united-states-code/title-11-bankruptcy/chapter-7-liquidation/subchapter-ii-collection-liquidation-and-distribution-of-the-estate/section-726-distribution-of-property-of-the-estate

would have been even more cumbersome when the Code was
enacted, prior to the advent of computers”

For the reasons articulated in Dow Corning, since Section 725(a)
(6) is a statute specific to Chapter 7, since interest in chapter 7 is a
procedural right rather than a substantive right, and since procedural
rights in federal courts are governed by federal law, one can rightfully
question whether the solvent debtor exception has any applicability
to Chapter 7 cases.

Recently, the bankruptcy court for the Northern District of
Illinois embraced the “state law” view of Section 726(a)(5) in In
re Hicks.” There, the court held that the solvent debtor exception
required that either the contractually agreed upon interest rate or the
applicable state judgment interest rate is the proper interest rate for
postpetition interest to a creditor pursuant to Section 726(a)(5) of
the Code.” The court’s decision was based on its textual analysis of
Section 726(a)(5) of the Code. It also relied on the Seventh Circuit
Court of Appeals’ decision in I re Fesco Plastics Corp., Inc.,* holding
that the solvent debtor exception survived the adoption of the Bank-
ruptcy Code.

o The words in the statute had an “accumulated settled meaning”

o Congress showed no intent to alter the settled meaning of the
statute

o Congress incorporated the solvent debtor exception into the
Bankruptcy Code

o Prior practice under the authority of American Iron & Steel Mfg.
Co. v Seaboard Air Line Ry.* was to utilize the applicable state
law judgment rate

o Thus “accumulated settled meaning” of “legal rate” meant the
rate applicable under state law.

The bankruptcy court in Hicks did not explain why it concluded
the “accumulated settled meaning” of “legal rate” meant the appli-
cable rate under state law. It did not address the evolution of 28 USC
§1961 which until 1982 provided for interest at the state judgment
rate but since then utilized a formula based on treasury securities. It
did not address how a trustee should calculate interest under state
law where contractual rights called for interest at rates different than
the “legal rate”. For example, would holders of credit card debt be
entitled to interest at the contractual rate in effect at the time of the
petition, even if such rates were substantially more than the state
judgment rate? In reaching its decision, the Hicks court examined
some, but not all the cases at the circuit court of appeals level ad-
dressing this issue.

The Hicks court recognized that the Ninth Circuit in Onink v. Car-
delucci (In re Cardelucci), held that the “legal rate” of interest within
Section 725(2a)(5) of the Code meant the interest rate provided for
in 28 USC §1961.2° The Hicks court then asserted that the Ninth Cir-
cuit’s later decision in Pacific Gas & Electric Co. v. Ad Hoc Comm. of
Holders of Trade Claims (In re PG & E Corp.)?, limited the Cardelucci
case. However, considerations in Chapter 11 relating to whether
creditors are impaired by a plan are different than the procedural de-
lay creditors suffer in the administration of a chapter 7 case. The
Hicks court considered itself bound by Seventh Circuit precedent
holding that the solvent debtor exception survived enactment of the
Bankruptcy Code. Of course, this is of vital importance in Chapter
11 cases. Yet, as the bankruptcy court observed in I re Robinson®,

considerations in chapter 7 are different than and distinguishable
from considerations arising in Chapter 11.

The issues of the interest rate to be applied to a class of unse-
cured claims in a Chapter 11 case to determine whether (a)
the class is impaired pursuant to Section 1124 and, therefore,
entitled to vote on a Chapter 11 plan, or (2) the Chapter 11
plan is fair and equitable with respect to the cramdown of a
class of dissenting unsecured claimants pursuant to Section
1129(b), are not present in a Chapter 7 case. Not only do they
involve different issues not involved in a Chapter 7 case, but
they also involve different Code sections and are subject to
potentially different policy concerns.

Robinson also makes the important point that when the Bank-
ruptcy Code was enacted, 28 USC §1961 provided that the legal
rate was the judgment rate of the state where the court was sitting.
Subsequently, that statute was amended twice to provide a formula
based on treasury securities. Robinson and other courts following
similar logic, focus on the use of the word “the” - a definite article
- in Section 726(a)(5) of the Code to suggest Congress’ intent to
select one specific interest rate — the rate provided in federal law
under 28 USC §1961, irrespective of how that statute may evolve
from time to time.

Chapter 11 - Impaired Creditors in Solvent Estates

The issue of interest on unsecured claims in Chapter 11 arisesin a
different context than in Chapter 7. The determination of interest in
a chapter 7 case is a procedural right, intended to compensate the
creditor for delay in administration in the rare case that there are
funds beyond the normal waterfall of Section 726(a) of the Code.
The issue of interest on unsecured claims in Chapter 11 cases arises
in solvent cases when debtors classify a claim as unimpaired but
propose to pay less than the contractual rate of interest. An unim-
paired creditor is deemed to have consented to a plan. However, an
impaired creditor is entitled to vote on a plan.

Suppose the Debtor proposes a plan that offers to pay the cred-
itor in full on its claim, with interest at the legal rate under 28 USC
§1961. The debtor will take the position that such a creditor is not
impaired and thus not entitled to vote - the argument being that the
creditor is being paid as much as it would receive in liquidation. The
creditor, however, may claim (a) entitlement to interest pursuant
to a state judgment rate, (b) entitlement to interest at a contractual
rate substantially higher than either the federal or the state judgment
rate or (c) entitlement to a contractual right, such as a make-whole
premium that is substantially greater than the contractual or the legal
rate under either state of federal law.”

The Fifth Circuit Court of Appeals’ decision in I re Ultra Petro-
leum Corporation™ held that the solvent debtor exception survived
the enactment of the Bankruptcy Code. As a corollary, it held that
even though a make-whole premium constituted unmatured inter-
est, otherwise not allowable under Code Section 502(b)(2), debtors
of a solvent estate still must pay the contractually agreed upon
make-whole premium. A vigorous dissent would have held (a) that
the solvent debtor exception did not survive the enactment of the
Bankruptcy Code; (b) that the make-whole premium was, indeed,
unmatured interest; and (c) that in a solvent estate, the holders of
unsecured claims would be limited to post-petition interest at the
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federal judgment rate of 28 USC §1961. The circuit court remanded
the case to the bankruptcy court for further consideration.

In contrast, the bankruptcy court for the District of Delaware
came to a diametrically opposite conclusion in I re Hertz Corp.™
Initially, the court held that the question of whether make-whole
premium constituted unmatured interest pursuant to Section 502(b)
(2) of the Code was a matter of fact that depended on the circum-
stances of the case. For this reason, the court treated some of the
creditors’ claims as unmatured interest as a matter of law and some as
possibly not. Having so held, following the Third Circuit precedent
in Solow v. PPI Enterprises (U.S.), Inc.*® the court held that it was the
Code and not the debtor’s plan that impaired the creditor’s claim.*
Having come to that conclusion the court then addressed the solvent
debtor exception. In contrast to the holding in Ultra Petroleum, and
consistent with the dissenting opinion in that case, the court in Hertz
Corp held:

It is true that in the rare solvent chapter 11 debtor case, some
claims may be entitled to post-petition interest under sections
1129(a)(7) and 726(a)(5). However, those sections do not reinstate
the creditors’ contract or state law rights to unmatured interest that
has been disallowed by section 502(b)(2). Instead, as discussed
below, sections 1129(a)(7) and 726(a)(5) require the treatment of
claims in accordance with the mandates of those sections which
courts have concluded require the payment of post-petition interest
only at the federal judgment rate. 20-11218 MFW, at *27

The Second Circuit addressed the solvent debtor exception
tangentially in In re Latam Airlines Group, S.A.*, even though it
held that the debtor was insolvent. There, the court acknowledged
that both the Ninth Circuit and the Fifth Circuit had recognized the
continued viability of the doctrine.’® However, it was not called upon
to rule on the continuing vitality of the doctrine since the debtor was
found to have been insolvent in the bankruptcy court. The circuit
court found no reason to disturb that finding.

Interest in Solvent Chapter 13 Cases
Interest is rarely paid on unsecured claims in chapter 13 cases™ One
case which addressed this issue thoroughly, although in dictum,
is In re Hedrick.?” In that case, the credit union filed an amended
proof of claim asking for post-petition interest and attorneys’ fees.
However, the amended claim was filed after the debtor’s plan calling
for payment of 100% of all unsecured claims, without interest, was
confirmed. The debtor’s estate would have been solvent had it been
liquidated.

The court sustained the debtor’s objection since the confirmed
plan was res judicata and binding on the credit union. However, the
court observed:

Even though the proper allowed claim is the original claim
filed by the credit union, the credit union may actually be paid
more than its allowed claim if the estate is a solvent estate. The
court shall confirm a chapter 13 plan if all of the requirements
of § 1325(a) are satisfied and, if the trustee or an unsecured
creditor objects, the requirements of § 1325(b) are also
satisfied. One requirement is that the distribution to unse-
cured creditors must be at least as much as they would have
received had the case been a chapter 7 case. Bankruptcy Code
§ 1325(a)(4). The provision for interest on allowed claims in
solvent estates is a part of this calculation. Beguelin v. Volcano
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Vision, Inc. (In re Beguelin), 220 B.R. 94, 98 (BAP 9 Cir.
1998). The interest rate, though, is the federal judgment
rate, not the contract rate of the applicable state judgment

rate. Id. at 99-101. There is no similar statutory provision for
attorney>s fees, or for other reasonable fees, costs or charges
provided for under the agreement under which the claim
arose. Cf. Bankruptcy Code §§ 506(b) and 726(a)(5).

Thus, the Hedrick court announced that it would impose a
requirement that interest be paid on unsecured claims in solvent
chapter 13 cases at the federal judgment rate.

Two cases in the bankruptcy court for the Northern District of II-
linois came to similar conclusions. Iz re Huang® held that in a chapter
13 case which was solvent on a liquidation basis, unsecured creditors
must receive what they would receive in that liquidation. The court
concluded that this required that the unsecured creditor receive
interest at the state judgment rate, which in that case was 9%. *The
court followed Huang in In re Boehm™ where it allowed a proof of
claim which included interest at the contract rate of 11% in a chapter
13 case where the debtor would be solvent on liquidation.

Neither Huang nor Boehm have been followed by any other bank-
ruptcy court. Both cases were criticized by the court in I re Dow
Corning Corp* which concluded that if interest were to be paid on
unsecured claims, it would be paid at the federal judgment rate of 28
USC §1961. The question of interest in Chapter 13 cases rarely arises
since debtors in chapter 13 are infrequently found to be solvent in
liquidation.

Interest on Oversecured Claims

If the value of the collateral is greater than the claim after application
of § 506(c), then interest, reasonable fees, costs, and other charges
provided for under the agreement under which the claim arose are
also allowed and are a part of the claim. Bankruptcy Code § 506(b).**
Professor Pawlowic* ably addresses this question noting that courts
typically will allow interest on over-secured claims at the contract
rate. They may allow default rates of interest in some instances. But
the question of interest on over-secured claims is ultimately a matter
of federal law even if there is a reference to state contract law to
determine rights in the first instance:

Thus, the developing rule is that the rate of interest under section
506(b) is a matter of federal bankruptcy law, but that applicable
non-bankruptcy law will be adopted as the federal rule. If in a
particular case this rate appears excessive, the court will determine
whether another rate should apply based upon an examination of
the specific facts and equities.

Inre Terry Ltd. Pshp.* held that an over-secured creditor in bank-
ruptcy was entitled to interest at the default rate of interest provided
for in the contract.

Can the entitlement to interest be determined on a

principled basis?

Why have so many able and earnest jurists come to diametrically
opposite conclusions when reviewing the same statute? Readers of
this journal certainly are interested in the bankruptcy aspects pre-
sented by interest issues. But fundamentally and universally, federal
practitioners want to understand how statutes are interpreted,
especially statutes susceptible of more than one reasonable reading.
We must consider how courts are instructed to interpret statutes to



discern a principled basis for understanding the relevant statutes
addressed in this article. With this understanding, we might better
interpret other statutes, not only in the Bankruptcy Code but in
federal law generally.

Textual Analysis of Statutes
Two recent Supreme Court cases offer some insight into the Court’s
current thinking about statutory interpretation. The Court stated
in Bartenwerfer v. Buckley, that it always starts with the text of the
statute.” In Bartenwerfer, the Court was called upon to interpret the
phrase “money obtained by fraud.” The Court construed the passive
voice in that phrase to focus on the element that the money had to
be obtained by fraud* - it did not matter who committed the fraud.
Since California law, the law of the state where the fraud took place,
assigned liability to the spouse of the active fraudster, the non-active
person who was liable under state law could not obtain a discharge
with respect to that debt.

The grammar of the statute was such that the statue could
most naturally be read to bar the discharge for debts for money
obtained by fraud. Based on the wording of the statue, the Court
held, relying on a grammar authority, that Congress’ focus was on
the event rather than the actor. Having decided that the text could
impose non-dischargeability upon a passive person who was not
the actual wrongdoer. Instead, the Court considered the relevant
legal context of common law fraud holding that liability for fraud is
not limited to the wrongdoer.”” Having decided that the text of the
statute supported its interpretation, the Court went on to say that,
“context counts, and it is sometimes difficult to read much into the
absence of a word that is present elsewhere in a statute.”** Review-
ing the context in which the term “fraud” was used in the bankrupt-
cy laws, historically, the Court concluded that the relevant legal
context - the common law of fraud - has long maintained that fraud
liability is not limited to the specific wrongdoer.*

Historical precedent under prior statute

In the late 19th century, the discharge exception for fraud pre-
cluded discharge for fraud “created by the fraud or embezzlement of
the bankrupt™ . .. shall be discharged under this act.” (emphasis
added). The Court assumes that Congress is aware of the Court’s
relevant precedents.” So, without repeating here the precedents
the Court found relevant in Bartenwerfer, the Court concluded that
the relevant statute incorporated past precedent. Moreover, the
Court held that the Bankruptcy Code incorporates common law
principles of fraud.”

Despite this strong embrace of history, the Court looked at the
past differently in Lac du Flambeau Band of Chippewa Indians v.
Coughlin®® in the context of interpreting the sovereign immunity
provisions of the Bankruptcy Code. In Lac du Flambeau, the court
construed the term ‘governmental unit” to include American Indian
tribes for purposes of abrogation of sovereign immunity under
Section 106(a) of the Bankruptcy Code.* In so doing, the Court ob-
served that the enactment of the Bankruptcy Code in 1978 “ushered
in ‘a new unprecedented era in bankruptcy practice.*®

In City of Chicago v. Fulton,* the Court made heavy reference to
the current dictionary definitions of terms used in the pertinent pro-
vision of the Code to ascertain the heavily litigated “plain meaning”
of the statute.”’

The Supreme Court considers ancient practices as well. For

example, in N.Y State Rifle and Pistol Ass’n v. Bruen,* the Court had
no compunctions about considering the conditions and context
existing in England at the time of the enactment of the 2" Amend-
ment and the 14" Amendment to the Constitution. But ultimately,
text controls.

From these precedents, then, we can glean the basic tenets that
the Supreme Court instructs be used in interpreting statutes in gen-
eral, and the Bankruptcy Code in particular:

o Start with the text

o Consider the context

o Consider the historical antecedents including past practices un-
der prior bankruptcy law, including, but not limited to its English
antecedents

o End with the text

Reconciling Conflicting Positions on Interest
The Text
Unmatured interest is disallowed under Section 502(a)(2) of the
Code. Post-petition interest is allowed on unsecured claims after all
claims, even tardy claims, have been paid in full “at the legal rate”
pursuant to Section 726(a)(5) of the Code. How should the courts
interpret “at the legal rate” only utilizing the text. The word “at” does
not add much. However, the word “the” has interpretive value.
The first two definitions of the word “the” in the Merriam-Web-
ster dictionary are particularly instructive:
a
—used as a function word to indicate that a following noun or
noun equivalent is definite or has been previously specified by
context or by circumstance
put the cat out
b
—used as a function word to indicate that a following noun or
noun equivalent is a unique or a particular member of its class
the President
the Lord

Itis crystal clear that use of the word “the” in Section 725(2)(6)
of the Code requires the utilization of one and only one interest rate.
Textual analysis then turns to the definition of the term “legal rate.”
The fourth edition of Black’s Law Dictionary, which was the latest
edition in print as of the date of enactment of the Bankruptcy Code
defined “legal rate” as:

“[a] rate fixed by statute where it is not fixed by contract, and it is
unless

otherwise specifically provided the maximum rate which may be
contracted for.”

Black’s Law Dictionary 1041 (4th ed. rev. 1968)

This definition suggests that reference should be made to a statute
and that it should be fixed.

It is pertinent that there was a single unitary definition of “legal
rate” in 28 USC §1961 at the time of the enactment of the Bank-
ruptcy Code. At that time, 28 USC §1961 utilized the “rate allowed
by State law”. However, Public Law 97-164—Apr. 2, 1982, 96 Stat.

25 amended Section 1961 to refer to a formula based on 52-week
treasury bills. All subsequent versions of Section 1961 have referred
to a formula based on treasury securities. Section 726(a)(5) of the
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Code makes no reference to state law. Other sections of the Bank-
ruptcy Code do refer to state law, including Sections 109(c)(2), 522
(b)(3), 523(a)(5). The drafters of the Bankruptcy Code knew how
to mention state law when they wanted to. They clearly intended to
refer to a unitary rate of interest under federal law: 28 USC §1961.
Congress made no change to Section 725(a)(5) when 28 USC §1961
was amended in 1982. The only inference that can be drawn is that
Congress was satisfied with that provision, particularly since Con-
gress made no changes to Section 725(a)(6) when it made compre-
hensive amendments to the Bankruptcy Code upon adoption of the
Bankruptcy Abuse Prevention Consumer Protection Act, effective
in 2006.

If there is clarity in the text, is there any need to consider previous
history of the statute, the context in which the statute was adopted or
anything else? Or does the analysis of the statute start and end with
the text?

The same question must be asked about the solvent debtor
exception. Eighteenth century jurisprudence was never codified as
a part of the Bankruptcy Code. Unlike Bartenwerfer, which utilized
pre-colonial jurisprudence to assist it in understanding the term
“fraud” as it has always been used in common law, the solvent debtor
exception appears to have been codified out of existence with the
adoption of Sections 502(b)(2) and 725(a)(6) of the Code. Had
Congress intended to incorporate this principle, it would have done
so. Yet, the Supreme Court has stated that Congress is presumed to
have acted with complete understanding of past precedents. Clearly,
the solvent debtor exception was extant prior to the enactment of the
Bankruptcy Code. There simply is no principled basis to distinguish
between a pure textual interpretation of the Bankruptcy Code and
a contextual interpretation of the Bankruptcy Code considering
past practice. Learned opinions have been issued on both sides of
this issue. Each side of the issue can be logically supported. Policy
considerations should inform this analysis.

A Principled Harmonization

Administration of Chapter 7 cases

Administration of chapter 7 cases invokes a plethora of issues and
considerations not present in chapter 11 cases. The trustee’s duty

in chapter 7 is to liquidate the debtor’s assets as quickly as possible
considering the interests of all parties in interest. The creditors who
file a proof of claim can only have an expectation interest of receiv-
ing a pro-rata share of assets of the estate in accordance with their
priorities. Upon the commencement of the bankruptcy case, their
claims are no longer against the debtor individually. Rather, they
are against the chapter 7 estate. Section 726 of the Code sets out the
rights and priorities of the respective creditors against the estate.
These are no longer the rights that existed under contract or statute
under state law. These rights were fixed and determined as of the date
of the filing of the petition. In the rare event that the estate derives
value more than100% of all the filed claims, interest can be allowed
“at the legal rate.” It makes sense that the “legal rate” be the legal
rate afforded to judgments under federal law since an allowed proof
of claim is tantamount to a judgment entered in favor of the creditor
under federal law. While the “legal rate” under 28 USC §1961 was
determined by reference to state law at the time of enactment of the
Bankruptcy Code, since 1982, this has not been the case. Section
726(a)(5) affords the chapter 7 trustee the opportunity to administer
the estate efficiently and effectively, without the inconvenience and
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expense to determine interest rates under state law that might vary
from creditor to creditor. For example, today, under Illinois law,
judgments on consumer debt bear interest at 5% whereas judgments
on commercial debt bear interest at 9%, except that judgments
against units of local government bear interest at 6%.>° Other states
may have even more complex interest rate regimes. If the solvent
debtor exception were deemed to exist, then Section 726(a)(5)
would be written out of existence. Trustees would have to determine
the contract rate of interest on all claims. Credit card and other
debts could have default rates of interest. There could be satellite
litigation over the rate of interest to which a particular creditor might
be entitled on their claim. Unsecured creditors would no longer be
obtaining equality of distribution.

In a chapter 7 case, the typical creditor with the highest interest
rate by contract is a credit card creditor. By the time the debtor has
filed a chapter 7 case, the credit card debt typically has been acquired
by a debt purchaser for a fraction of the face value of the debt. The
debt purchaser does not have an expectation of a 100% recovery on
its claim, much less an expectation of recovering the contract rate of
interest in the very rare case of surplus in chapter 7. Of course, the
additional costs of administration of competing claims for different
interest rates in chapter 7 surplus cases would have the negative ef-
fect of reducing and delaying distributions. Worse, the results would
vary considerably from state to state. This cannot be what Congress
envisioned for chapter 7 administration. It must have envisioned a
uniform federal interest rate on unsecured claims if the chapter 7
estate generated a surplus.

Administration of Chapter 11 Cases

Chapter 11 cases call into question a different set of considerations.
The better view appears to hold that Section 502(b)(2) of the
Bankruptcy Code disallows unmatured interest. Such disallowance
is based on the Code and not upon any plan that the debtor may
provide. However, a fair argument can be made that the debtor in
possession is subject to a different set of equities than the chapter

7 trustee. If the debtor in possession is solvent, then it ought to pay
interest to the extent required by contract or law under the law of
the state where the contract was formed, subject, however, to the
restrictions of the Bankruptcy Code. Hertz Corp. makes the sound
argument that the nature of a make whole premium as it relates to
Section 502(b)(2) of the Bankruptcy Code is a question of fact for
the court to determine. Once that determination is made, then the
court can impose the obligation to pay interest on that claim. In
distinction to chapter 7, however, a fair argument can be made that
limiting the interest rate in the event of a solvent estate to the legal
rate under 28 USC §1961 can give rise to an unwarranted windfall
to the debtor. However, an equally fair argument can be made that
the Code itself does not provide for any authority to provide for
more interest than that. If Congress believes that this perceived
windfall is inappropriate, it should enact a statute that says so and
codify the solvent debtor exception for chapter 11 cases. Creditors
have a legitimate interest in getting a return on their loan in the
event of solvency. However, Congress’ policy that unmatured inter-
est is not an allowable claim must be honored. The solvent debtor
exception as understood by the Fifth Circuit in Ultra Petroleum
does violence to Section 502(b)(2). One hopes that the bankruptcy
court can fashion a remedy satisfactory to the circuit court that
honors Section 502(b)(2).



Chapter 13

The “best interests of creditors” test honors the legitimate interests of
the creditors, even in a solvent debtor case. That is because creditors
in chapter 7 can only receive 100% of their claims plus interest at the
federal legal rate. Chapter 13 should be no different. However, the
chapter 13 trustee or the objecting creditor would have to demon-
strate that there would, indeed, be surplus in chapter 7 considering
the costs of liquidation and other administrative expenses. Based

on the very limited body of case law, one would expect this circum-
stance to be very rare. As in chapter 7, creditors in chapter 13 have
no reasonable expectation of default rate of interest, or even contract
rate of interest after default, especially since they will be, in most, if
not all cases, purchasers of the original debt at a substantial discount.

Oversecured creditors

Over-secured creditors usually receive the contract rate of interest.
Occasionally, they might receive a default rate of interest. To the
extent that the creditor is over-secured, it will be entitled to reason-
able attorney’s fees and anything else to which it is entitled under the
contract. This has been and will continue to be a matter of discretion
for the court as no particular rate of interest is specified in Section
506(a) of the Code.

Conclusion

Sophisticated arguments have been made to support conflicting
visions of the extent to which interest should be paid to creditors in
cases where the debtor or the debtor’s estate is solvent. Congress
should act to clarify what it meant. To the extent that Congress fails
to act, however, the courts can rely on the text of the statutes, the
contexts in which the text is applied and common sense, free from
preconceived notions and free from hoary and frankly antiquated
century-old notions. Bankruptcy arises in the federal system. One
uniform interest rate serves the legitimate interests of all parties

in the bankruptcy system. However, contractual interest might be
justifiable in solvent cases in the context of chapter 11. Statutory
authority or an authoritative decision from the Supreme Court is
necessary and desirable. ©
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Mootness, Standing, and
the Changing Landscape
for Appellate Review of

Bankruptcy Court Orders

NEIL BERMAN AND ELIZABETH A. ROGERS

he nature and goals of the commercial bankruptcy system often mean that litigants face
heightened barriers to appellate review. A debtor’s ability to effectively reorganize depends upon
speed and certainty in the Chapter 11 process. This is particularly true when a restructuring plan
involves a significant sale of assets outside the ordinary course of business, a strategy that is part
and parcel of most corporate debtor reorganizations. After a bankruptcy sale, appellate courts are left to
wrestle with questions about whether related disputes are moot and what forms of relief, if any, remain
available to adversely impacted parties. The Supreme Court’s decision in MOAC Mall Holdings LLC v.
Transform Holdco LLC eliminates at least one such barrier to appellate review in this context.! Even if an
asset sale does not meet the heightened § 363(m) standards - an appellate stay and a sale to a good faith
purchaser - appellate review is not foreclosed on jurisdictional grounds. Bankruptcy court sale orders
are now subject to review under equitable doctrines such as forfeiture, waiver and estoppel that apply
generally to non-jurisdictional deadlines. But larger questions remain. Does MOAC represent a broader
trend toward greater access to appellate review of bankruptcy court decisions? What hints should be
drawn from MOAC as to the “variety of flavors” of mootness arguments that remain available to appellees

facing appeals of bankruptcy court orders?*

The Supreme Court's 2023 MOAC Decision
It started with a mall.

In 2018, Sears, Roebuck, and Co., the American catalog retailer
turned quintessential department store, went bankrupt. The compa-
ny’s failure left question marks over the future of leased retail spaces
in shopping malls around the country. Sears quickly announced a
plan to sell most of its assets, including many existing stores and leas-
es, to the recently created Transform Holdco. While Transform was
indeed a new legal entity, it would be headed by Sears CEO Eddie
Lampert and led by other existing Sears executives. It would also
share the same parent company, ESL Investments, Inc.?

The bankruptcy court approved the asset sale in 2019. Under
the asset purchase agreement, Sears would assign designated leases
to Transform as permitted by Bankruptcy Code § 365, including a
100-year lease for a custom three-story anchor space in the famed
Mall of America. Transform and its affiliates planned to market the
lease for sublet. And because the Mall of America lease was uniquely
favorable to the tenant — among other aspects, it required Sears to
pay only $10 per year in rent — Transform could sublet the space
to nearly any sublessee for almost any purpose. The district court
opined that “aside from a house of prostitution or other criminal
enterprise, this court has had great difficulty imagining any nonin-
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dustrial use that would not be ‘compatible with and not detrimental
to’ the multi-faceted operations at Mall of America.”

The Mall of America’s owner, MOAC Mall Holdings LLC,
objected and argued that the proposed assignment did not meet the
heightened requirements for assignment of a shopping center lease
in a bankruptcy case.® After a hearing, the bankruptcy court allowed
the assignment over MOAC’s objection and later denied MOAC’s
request for a stay of the assignment. MOAC feared that any appeal
might be moot without a stay because the Bankruptcy Code con-
strains the ability of appellate courts to unwind asset sales to good
faith purchasers when the sale order is not stayed pending appeal.
Section § 363(m) states:

The reversal or modification on appeal of an authorization
under subsection (b) or (c) of this section of a sale or lease of
property does not affect the validity of a sale or lease under
such authorization to an entity that purchased or leased such
property in good faith, whether or not such entity knew of the
pendency of the appeal, unless such authorization and such
sale or lease were stayed pending appeal.®

During the stay hearing, Transform explicitly represented that
§ 363(m) did not apply to the assignment and that Transform would
not raise § 363(m) on appeal. Relying in part on these representa-
tions, the bankruptcy court denied the stay.

On appeal to the district court, Transform did not initially
raise any mootness arguments. Instead, Transform argued that the
bankruptcy order should be affirmed on the merits because the
lease assignment met the heightened requirements for assignment
of a shopping center lease. Then, after the district court entered a
forty-three page opinion finding in favor of MOAC, Transform filed
a motion for rehearing, arguing that the court lacked subject matter
jurisdiction to hear the appeal. Transform asserted that § 363(m)
stripped the court of appellate jurisdiction to review the bankruptcy
court’s order and required the district court to dismiss the appeal
on this basis. The district court reluctantly agreed with Transform
and determined that it was bound by Second Circuit precedent to
conclude that § 363(m) was jurisdictional, rendering the appeal
statutorily moot.”

After the Second Circuit affirmed the decision, the Supreme
Court granted certiorari to resolve the question. Writing for a unani-
mous court, Justice Jackson concluded that § 363(m) is not jurisdic-
tional and articulated an appropriate analysis for statutory mootness
arguments.

The Court clarified that the existence of a statutory precondi-
tion for relief does not, without more, make a rule jurisdictional.®
Jurisdictional rules are those that “pertain to the power of the court
rather than to the rights or obligations of the parties.”” While many
statutes include preconditions for relief such as filing deadlines or
exhaustion of remedies, these requirements should be interpreted as
jurisdictional only when the text includes a clear statement demon-
strating congressional intent for a precondition to “govern[] a court’s
adjudicatory capacity.”'® While the clear statement need not contain
a magic word or phrase, it must be supported by a reading of the
statute that is more than merely plausible."

The Court noted that § 365(m) does not address the court’s
authority and appears to contemplate appellate review and reme-
dies. Nor does is it contain any ties to the Bankruptcy Code’s clear
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jurisdictional provisions. Instead, the provision is best viewed as a
constraint on rather than a bar to appellate remedies. Under some
circumstances, a court may be unable to reverse or modify a sale
authorization unless the sale was stayed pending appeal or involved a
bad-faith purchaser, but the appellate court should at least undertake
this analysis. Justice Jackson concluded:

Similarly, given § 365(m)’s clear expectation that courts will
exercise jurisdiction over a covered authorization, it is surely
permissible to read its text as merely cloaking certain good-
faith purchasers or lessees with a targeted protection of their
newly acquired property interest, applicable even when an
appellate court properly exercises jurisdiction."

The Court also rejected Transform’s argument that § 365(m)
codified an existing understanding that sales of estate property fall
under a bankruptcy court’s in rem jurisdiction, leaving courts unable
to exercise jurisdiction over validly transferred property that is no
longer part of the bankruptcy estate."?

Transform alternatively urged the Court to determine that MO-
AC’s appeal was equitably moot because an appellate court could not
grant the relief that MOAC sought. The Court declined to resolve
this question but hinted that such arguments are disfavored as bar-
riers to appellate review." A case is not moot “as long as the parties
have a concrete interest, however small, in the outcome of the liti-
gation.”"* Because MOAC merely sought typical appellate relief, the
Court would not conclude that MOAC had no remaining concrete
interest in the matter or “plumbl[] the Code’s complex depths in the
first instance to assure ourselves that . . . no relief remains legally
available.”'®

On remand, the Second Circuit concluded, agreeing with the
district court, that Transform “has not given adequate assurance of
future performance of the lease.” The judgment of the district court
finding it lacked jurisdiction due to § 363(m) was vacated and the
case remanded."”

Constitutional Mootness Challenges After MOAC

Federal courts exercise jurisdiction only when an actual case or
controversy remains live. If an action become constitutionally moot,
the court must dismiss it for lack of jurisdiction. However, as MOAC
reiterates, a case or appeal may continue as long as the parties have a
concrete interest in the result, no matter how small that interest.'® A
case becomes constitutionally moot only when it becomes impossi-
ble for the appellate court to grant any form of effectual relief to the
aggrieved party.”” In such an instance, whenever it arises, the court is
obligated to dismiss the appeal.

But mootness arguments do not always point to a jurisdictional
issue. The use of the term “mootness” has become profligate in
bankruptcy jurisprudence and has a variety of meanings. In contrast
to constitutional mootness, equitable mootness is a discretionary
doctrine and “does not follow from Article III standing principles.”
The status of equitable mootness is discussed later, but for now it
is sufficient to note that it does not strip courts of jurisdiction over
bankruptcy appeals or mandate dismissal before reaching the merits.
Instead, the doctrine permits but does not require courts to dismiss
bankruptcy appeals if they conclude that effective relief is impossible
based on equitable and practical concerns. Relevant considerations
include whether the matter has been stayed pending appeal, whether



the plan or sale has been substantially consummated, the type of
relief sought, and the potential impact of that relief.*' In essence,
“equitable mootness is not concerned with the court’s ability or
inability to grant relief; it is concerned with protecting the good faith
reliance interests created by implementation of the bankruptcy plan
from being undone afterwards.”* Constitutional mootness creates
an “inability to alter the outcome (real mootness)” not merely an
“unwillingness to alter the outcome (‘equitable mootness’).”” And
this distinction is critical.

In MOAC, the Court flatly rejected Transform’s arguments about
the constitutional mootness of MOAC’s appeal because they conflate
constitutional mootness with the merits of the dispute. Transform
argued that no effective remedy could be crafted for MOAC because
the only method to grant the relief it sought would be to return the
lease to the bankruptcy estate. But the sole mechanism provided in
the Bankruptcy Code to undo the sale would require Sears, as the
debtor, to avoid the post-petition transfer under § 549, and the stat-
ute of limitations for such relief had long since expired.* The Court
explained that Transform’s arguments are of a kind “disfavored”
as a basis for mootness and disposed of them quickly. Statutory or
practical constraints on available remedies do not foreclose appel-
late review. Instead of exploring whether it would be impossible to
vacate the lease assignment order or offer some alternative equitable
remedy to MOAC, the Court contented itself with concluding that
MOAC’s position was not frivolous and, therefore, the writ of certio-
rari was not constitutionally moot.

Similar to the Court’s prior decision in Chafin®, the lesson drawn
is not to count on succeeding in front of the Court on a constitutional
mootness argument. In Chafin, the Court was faced with an issue
concerning the Hague Convention on the Civil Aspects of Inter-
national Child Abduction. By the time the case reached the Court,
the child was in Scotland with his mother, and the father sought to
return the child to the United States. The mother argued that such
relief was not available under the Convention or on any equitable
grounds. The court rejected this argument for purposes of determin-
ing constitutional mootness, finding that the father’s argument was
not “so implausible” that jurisdiction did not exist. Constitutional
mootness must be more straightforward for the Court to consider it
as a basis to refuse to hear an appeal. Interestingly, the Fourth Circuit
very recently stated that constitutional mootness is an Article III
concept that does not apply to bankruptcy courts at all, although it
recognized statutory mootness concepts such as § 363(m).

But of course, as the late Yogi Berra explained, it ain’t over until
it is over. On remand, the Second Circuit was asked to re-visit the
same issues the Court did not fully address. Did MOAC in fact have
any effective remedy against Transform as the purchaser? And,
relatedly, should that issue be decided on the circuit level or would a
further remand back to the bankruptcy court be more appropriate?
Transform told the Second Circuit, as it did the Supreme Court, that
there is no effective remedy under the Bankruptcy Code for MOAC,
including forfeiture of the leasehold interest. Finally, Transform
asserted that the Court left the constitutional mootness argument for
a decision upon remand. The Second Circuit rejected all of Trans-
form’s arguments and returned the matter to the District Court.
First, after acknowledging the Supreme Court’s determination that
§ 363(m) is not jurisdictional, it vacated the district court’s opinion
finding a lack of jurisdiction. Second, it agreed with the District
Court that Transform failed to provide adequate assurance of future

performance of the lease. Third, it determined that Transform’s argu-
ments about a lack of remedy did not raise Article IIT jurisdictional
concerns and instead went to the merits of the litigation. The Second
Circuit did not accept Transform’s arguments that the remedy issues
the Supreme Court did not want to hear should be heard by it upon
remand. Instead, it left those issues for Transform to raise with the
District Court. It also rejected the argument that jurisdiction was
lost when the property left the estate, citing the principle from the
Supreme Court’s decision that bankruptcy court jurisdiction is not
“purely in rem.””

Court Continues Its Pattern of Determining Many Federal
Statutory Deadlines are not Jurisdictional.

Another fundamental takeaway from the MOAC decision is a con-
tinuation of an unbroken line of recent cases in which the Court has
articulated a clear statement test that bears similarity to the standard
for sovereign immunity abrogation.?® Without a clear statement from
Congress limiting the power of federal appellate courts to review a
decision, statutes are not jurisdictional. Under this standard, even if
the jurisdictional argument may be the better one, it is not sufficient
for a statute to be jurisdictional if another plausible interpretation
exists. The Court does not require “magic words” to find a statement
jurisdictional, but the language must be unambiguous. These cases
have walked back the federal courts’ overbroad and imprecise usage
of the term “jurisdictional.” The circuit courts have followed this lead
in more precisely distinguishing jurisdictional statutes from claim
processing deadlines. In some ways, by looking past the Bankruptcy
Code into the principles the Court has stated in recent years, the re-
sult in MOAC was perhaps predictable. Section 363(m) does not have
the hallmark of a jurisdictional statute. For one thing, it is conditional
because it only applies to good faith purchasers and requires that the
sale order has not been stayed. The Court has indicated before that
these types of statutes do not have the clear language required to
demonstrate that Congress intended to limit appellate jurisdiction.
Additionally, bankruptcy law already has a clear jurisdictional statute
in 28 U.S.C. § 1334. As the Court noted, § 363(m) is not tied to that

§ 1334. And to bring the point home, other Bankruptcy Code
sections do bear such a relationship, such as the statute addressing
abstention.

MOAC also reminds practitioners that basic notions of fair play in
negotiation matter. The district court, acting as an appellate reviewer
of the bankruptcy court order, was “appalled” by the about-face of
Transform in whether it was invoking § 363(m).” By determining
that § 363(m) is not a jurisdictional statute, Transform’s changing
position on this fundamental point may allow MOAC to at least seek
some form of redress on its appeal.

None of this is to say that equitable doctrines should give federal
practitioners a false sense of security if they miss a statutory deadline
or fail to seek a stay. Case law demonstrates that equitable remedies
such as forfeiture, estoppel or waiver are limited and have exacting
standards. Nevertheless, if a statute is non-jurisdictional, parties who
may have made a procedural mistake or been unable to obtain a stay
may still have access to the federal courts to seek justice.®

Equitable Mootness As An Alternative Argument for
Reorganized Debtors to Avoid Appellate Review

The MOAC decision does not conclusively leave Chapter 11 debtors
without other options to provide certainty at the bankruptcy court
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level and avoid appellate scrutiny on sale orders or plan confirma-
tion. What does MOAC teach about the current state of the doctrine
of equitable mootness?

Like statutory mootness, equitable mootness arguments
commonly arise in the context of sales associated with business
restructurings and orders confirming plans of reorganization,
particularly in larger Chapter 11 cases. Chapter 11 plans often are
based on compromises and contentious negotiations between var-
ious stakeholders in those cases: unsecured creditor committees,
secured creditors, retirees, the United States Trustee, and others.
The equitable mootness doctrine recognizes that there are certain
circumstances under which a federal appellate court could exercise
Article III jurisdiction but validly choose not to hear an appeal
because it is too difficult to unwind all of the transactions in a sale
or plan to grant a party effective relief. An appellate court might
also conclude that the negative effect on third parties who relied
on a bankruptcy court order weighs strongly against unwinding a
transaction. Although the circuits have varied standards, there is a
common theme of reluctance to revoke plan confirmation or relat-
ed sales orders, which are often complicated and multi-faceted. In
such cases, debtor counsel often successfully argue that unwinding
such transactions would be both unwise and unworkable.

The equitable mootness doctrine can be traced to a 1981 Ninth
Circuit decision, Trone v. Roberts Farms, Inc, which first articulated
the idea that some bankruptcy appeals might be barred for pru-
dential reasons absent a stay of the transaction order.* The origins
of equitable mootness are less distinct than one might guess. The
Roberts Farms court based its reasoning, at least in part, on Rule 805
of the Bankruptcy Act of 1898, the precursor to the modern § 363(m)
statutory mootness issue that MOAC addresses. But the Roberts
Farms case also analogized the unique implications bankruptcy order
appeals to those that gave rise to the constitutional mootness doc-
trine, citing a Court precedent that pre-dates even Rule 805.%* Thus,
Roberts Farms pulled support for an equitable mootness doctrine
from a historical paella of statutory, constitutional and prudential
considerations. And courts have been following the recipe ever since.

Is MOAC merely another decision that reaffirmed established
principles of statutory and constitutional mootness? Or is the MOAC
decision grounded in a larger principle that federal courts are
required to exercise jurisdiction when it is available to the parties?
Does equitable mootness, at least as it is more broadly interpreted by
some circuits, give appellate courts too much discretion to decline to
hear genuine disputes? For example, in the Second Circuit, equitable
mootness exists when a Chapter 11 plan has been “substantially con-
summated.”® The Second Circuit’s standard for equitable mootness
makes appellate relief a particular challenge for creditors and other
stakeholders because it makes an appellate stay not just a factor but
a mandatory requirement. But in very large Chapter 11 cases, an
appellate stay often is either impractical or nearly impossible.* Fur-
ther, if the plan has been substantially consummated, the burden is
on the appellant to demonstrate the case is not equitably moot. This
requirement is more onerous than those in other circuits which rely
upon a more fact-specific test and place the burden squarely on the
appellee. As some commentators have noted, the test for substan-
tial consummation is also not consistently interpreted. Finally, the
Second Circuit follows an abuse of discretion standard on equitable
mootness determinations, whereas some other circuits apply de
Novo review.
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Skepticism of the equitable mootness doctrine is not new and
still exists. Perhaps the most significant critique of the doctrine is
found in the dissenting opinion of then-Judge Alito in the Continental
Airlines en banc decision.* Alito notes that equitable mootness is
oddly named in that it is not about mootness at all. “Real” mootness
is the inability to rule on an issue, whereas equitable mootness is the
“unwillingness” to do so. But he opines that Roberts Farms, even if
correct on some level, has been expanded to include situations in
which effective relief could be awarded but, for highly discretionary
equitable reasons, should not be. Unlike Roberts Farms, which was
moored to Rule 805 and concepts of constitutional process, equitable
mootness now stands as a completely separate doctrine. Alito found
this expansion of Roberts Farms an insufficient basis for the circuit’s
adoption of equitable mootness.

Alito also found the majority’s other explanations for the doctrine
to be less than compelling in light of the importance of appellate
review. He noted that the Seventh Circuit seemed to justify equitable
mootness as filling in a legal gap between statutes like § 363(m) that
limit appellate review and other, similar bankruptcy situations that are
not covered by a similar provision. In this respect, equitable mootness
was more about creating a federal common law to support broader
Chapter 11 policy goals than about the availability of remedies.* Alito
concluded that the appeal could go forward without upsetting the
plan of reorganization and should be decided on the merits.

The legacy of Stern v. Marshall and its progeny of cases con-
cerning appropriate constitutional authority for Article I judges,
including bankruptcy judges, also present implications for equitable
mootness. Could bankruptcy judges make final determinations for
traditional actions at law or was such constitutional authority limited
to issues that were within the equitable jurisdiction of the bankrupt-
cy court? This article will not delve into that well-covered and some-
what tortured legal history, but the Court ultimately determined
to allow Stern claims, traditional claims at law at the time of the
ratification of the Constitution, to be determined on a final basis by
bankruptcy courts based upon the knowing and voluntary consent
of the parties.” This constitutional “compromise” is significant to the
equitable mootness debate because the constitutional authority of
bankruptcy courts to determine Stern claims appears to have been
premised, at least in part, upon ultimate Article III oversight over
bankruptcy court decisions. Equitable mootness limits that review.

The Supreme Court denied a writ of certiorari to the Second
Circuit out of the Windstream Holdings Chapter 11 case that could
have resolved some of these questions in October 2023.* Bankruptcy
rulings from the Second Circuit have outsized significance because
of the multitude of large public companies that file for Chapter 11
relief in the Bankruptcy Court for the Southern District of New York.
The Chapter 11 filings in that court rely on the flexible venue statute
applicable to bankruptcy cases®, allowing larger Chapter 11 debtors
to have the choice to file a case in various districts. Commentary
in favor and against the venue statute is not hard to find. For our
purposes, we only note that, although bills in Congress periodical-
ly surface about this issue, the bankruptcy venue statute does not
appear to be changing any time soon." In smaller Chapter 11 cases,
including those under the Small Business Reorganization Act of
2019, cases are commonly filed in the venue where a local company
conducts business, and these issues are less of a concern.

However, answers may still be forthcoming. The equitable
mootness issue also arose in another high-profile opioid case out



of the Second Circuit, Purdue Pharma. The confirmed plan in that
case released the non-debtor Sackler family for liability from claims
against other non-debtors. When the United States Trustee sought
a stay in front of the Supreme Court, it argued that the plan could
be substantially consummated before the Court decided to take
certiorari. Ultimately, the Court granted the stay as well as the writ
of certiorari."!

A real-world consequence of the doctrine of equitable mootness
in larger Chapter 11 cases may be to incentivize debtors to take
harder bargaining positions because the likelihood of an appellate
remedy for a creditor or other stakeholder may be less than in other
categories of federal law. This reality is arguably heightened as bank-
ruptcy courts are being asked to resolve controversial issues in cases
such as Purdue Pharma that foreclose victims from redress outside
the bankruptcy proceedings in favor of a global solution supported
by a majority of the stakeholders.”

Standing as Another Potential Hurdle

Standing represents a final potential concern for bankruptcy counsel.
Appellate standing is different for bankruptcy courts than Article III
standing jurisprudence. In most federal cases, appellate standing is
established by showing an injury in fact. In bankruptcy appeals, the
“aggrieved person” standard to establish appellate standing presents
a higher threshold. The Sixth Circuit recently described this standard
as being met as barring a party from appealing a bankruptcy court
order “absent a direct financial stake in the appeal’s outcome[.]”**
The standard is justified based on the various stakeholders in bank-
ruptcy, even those that are not named parties. The Ninth Circuit,
considering recent Court precedent, has questioned why the “person
aggrieved” prudential standing rule, which goes back to a statute
from the repealed Bankruptcy Act of 1898, should still be applied
before applying the Article III test that applies to any other federal
court.* Still, the Ninth Circuit seems to concede that the “person
aggrieved” test would still need to be met. But the Sixth Circuit
decision suggested, but did not decide, that the “person aggrieved”
test may no longer apply as it constitutes an impermissible prudential
limitation on jurisdiction. However, the decision also suggested,
without deciding, that a “zone-of-interest inquiry”, which is based
on “traditional tools of statutory interpretation” may be consistent
with the “person aggrieved” test.* That test, from the Supreme
Court, asks if the statute at issue intends to protect the party seeking
redress. ** Relatedly, the Supreme Court recently has taken certiorari
to consider whether the broad standing principles in the bankruptcy
courts under § 1109(b) is being limited by other prudential doc-
trines.*” In both appellate standing and standing in the bankruptcy
court under § 1109(b), the common question becomes whether
these judge-made rules are consistent with Supreme Court “zone of
interests” test. These developments could represent another example
questioning the wisdom of separate and distinct standards for access
to the bankruptcy court or an appellate court based upon the partic-
ular nature of bankruptcy law.

Conclusion

Chapter 11 bankruptcy is about collective action for the benefit of a
debtor’s organization but also for its creditors and other stakehold-
ers. Stakeholders in these cases face more uncertainty about when
appellate remedies may be available, but the real-world impact on
practitioners remains to be seen. ©
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Appealing a
Bankruptcy

Court Order

HON. GUY R. HUMPHREY

hile bankruptcy courts are considered a

“unit” of their respective district courts’,

bankruptcy appeals are not subject to

the same statutory and rule framework
as appeals from the district or other federal trial
courts. The concepts are essentially the same as in
other federal appeals, but the timing and uniqueness
of bankruptcy cases and proceedings have resulted in
different paths and landmines for these appeals.” This
article will lead you through the peculiar strictures
applying to those appeals.?

The first step in pursuing the appeal of an order, decree, or judgment
from a bankruptcy court is to familiarize yourself with the statuto-
ry and rule framework for bankruptcy appeals. This is critical to a
successful journey through the appellate process.

The jurisdictional and statutory underpinning for bankruptcy
appeals is 28 U.S.C. § 158. It provides for appeals to a district court,
and to bankruptcy appellate panels, or for short a “BAP.”

The 8000 series of the Federal Rules of Bankruptcy Procedure
(“Rule”) provide the timing and procedural structure for the appeal.
Layered on top of the Bankruptcy Rules may be local District Court
and Bankruptcy Appellate Panel Rules for your jurisdiction.

Perhaps the biggest landmine for bankruptcy appeals is the short
window provided by Rule 8002(a)(1) for appealing judgments, or-
ders, and decrees. Because of the time-sensitive nature of bankrupt-

cy, appeals from bankruptcy court judgments, orders, and decrees
must generally be filed within 14 days of their entry, rather than the
30-day time period provided by Federal Rule of Appellate Procedure
4(a)(1). This departure has tripped up many well-intentioned appel-
lants. Other parties have 14 days from the filing of the original notice
of appeal to file a cross-appeal.*

A number of circuits have held that the 14-day time to appeal
is jurisdictional and, thus, if the notice of appeal is not filed within
that timeframe, the court does not have jurisdiction to consider
the appeal.’ However, the Sixth and Eighth Circuits have held that
the time to appeal is not jurisdictional but is a mandatory claims
processing rule.®

The following timely-filed motions extend the commencement of
the running of the time for filing an appeal until the order disposing
of the last such motion is entered: a motion to amend a judgment
or to make additional findings; a motion to alter or amend the
judgment, a motion for a new trial, and a motion for relief from a
judgment or order.”

Generally, the bankruptcy court may extend the time for filing
anotice of appeal if the motion to extend the time is filed within
the 14-day appeal time or within 21 days after the appeal time if ex-
cusable neglect is shown. In such cases, the courts apply the factors
under Pioneer Investment Services. Co. v. Brunswick Associates Ltd.
Partnership® in determining whether excusable neglect has been
established.” However, the bankruptcy court cannot extend the
time for appeal with respect to orders granting relief from the stay;
authorizing the sale or use of property or authorizing the use of cash
collateral under Bankruptcy Code § 363, authorizing the obtaining
of credit under § 364; authorizing the assumption or assignment of
executory contracts under § 365; approving disclosure statements
under § 1125, or confirming Chapter 9, 11, 12, or 13 plans.’
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Depending upon your circuit and your district, you may have a
choice to appeal from the bankruptcy court to either the district
court or to your Circuit’s BAP. There is also an option for a direct
appeal to the appropriate Court of Appeals. Direct appeals to the
Circuit are infrequent, but are available in limited circumstances."

Section 158 of Title 28 provides for appeals to either the dis-
trict court or a BAP and authorizes the Circuit Courts of Appeal
to establish BAPs for their circuits.'? Five circuits—the First, Sixth,
Eighth, Ninth, and Tenth Circuits—have bankruptcy appellate
panels and eight circuits (including the District of Columbia and the
Federal Circuits) do not. The Eastern District of Tennessee and the
Eastern District of Michigan do not participate in the Sixth Circuit
BAP, but all districts in the other circuits having BAPs participate in
those BAPs. If your appeal comes from a bankruptcy court in which
a BAP is available, you have a choice to appeal to either the BAP or
the district court. If you wish to appeal to the district court and not
the BAP, you must “opt in” to the district court by filing a “statement
of election” which substantially complies with Official Form 417A
- otherwise, your appeal will be automatically assigned to the BAP.
The appellee can also “opt in” to the district court within 30 days of
the notice of appeal.’

BAP Appeals. Each appeal to a BAP is heard by a panel of three
bankruptcy judges who have been appointed to the BAP by the
circuit. The bankruptcy judges are Article I judges appointed by their
Circuit Court of Appeals. However, a BAP judge may not hear an
appeal taken from their own district." BAPs will generally schedule
the case for oral argument; however oral argument may be waived by
the parties. Oral argument is unlikely to be allowed in a case in which
one of the parties is proceeding without legal counsel. The BAP will
then issue an order or decision following briefing and any scheduled
argument unless the BAP has already terminated the appeal for
another reason.

District Court Appeals. If either party to the appeal elects the

district court or a BAP does not exist in the circuit, the appeal is
heard by a single district judge.'® District judges are appointed by the
President and confirmed by the Senate as set forth in Article III of
the U.S. Constitution. Usually those appeals are decided solely on the
briefs without argument; however, the judge may allow argument
in the court’s discretion. Appellate procedure in the district courts
varies from district to district and judge to judge. The speed with
which the judge will dispense with the appeal will vary depending on
the nature and complexity of the case, the caseload of the judge, and
the experience of the judge.

Direct Appeals to the Circuit. Under limited circumstances, the

appropriate court of appeals may hear a direct appeal from the bank-
ruptcy court, thus skipping the BAP and district court. These judges
are also Article III judges who are appointed by the President and
confirmed by the Senate.

A court of appeals has jurisdiction over appeals from the bank-
ruptcy courts in its circuit when:

(A)....the bankruptcy court, the district court, or the bank-
ruptcy appellate panel involved, acting on its own motion or
on the request of a party to the judgment, order, or decree
[appealed from], or all of the appellants and appellees (if any)
acting jointly, certify that —
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(i) the judgment, order, or decree involves a question of law
as to which there is no controlling decision of the court of
appeals for the circuit or of the Supreme Court of the United
States, or involves a matter of public importance;

(i) the judgment, order, or decree involves a question of law
requiring resolution of conflicting decisions; or

(iil) an immediate appeal from the judgment, order, or decree
may materially advance the progress of the case or proceeding
in which the appeal is taken;

and if the court of appeals authorizes the direct appeal of the
judgment, order, or decree.

28 U.S.C. § 158(d)(2).16

While § 158(d)(2) provides the jurisdiction for the direct appeal,
Rule 8006 provides the procedural framework for initiating a direct
appeal to the court of appeals. Rule 8006(a) provides that a certifi-
cation supporting a direct appeal to the court of appeals is effective
when the certification has been filed, a timely notice of appeal has
been filed, and the notice of appeal has become effective under Rule
8002. Rule 8006(b) provides that the certification must be filed with
the clerk of the court where the matter is pending, and for purposes
of Rule 8006, “a matter remains pending in the bankruptcy court for
30 days after the effective date under Rule 8002 of the first notice of
appeal from the judgment, order, or decree for which direct review
is sought.” After the 30 days, the matter is considered pending in the
district court or BAP. Even if the request is made to the bankruptcy
court prior to the expiration of the 30-day period, the bankruptcy
court must rule on the certification prior to the 30 days running or it
no longer has jurisdiction to rule on the certification motion."”

Subsections (b) through (f) provide the procedures which parties
and courts must follow to make an effective certification to the court
of appeals. These provisions also provide for responses, cross-re-
quests, and supplemental statements by the court and parties with
respect to a certification made by the court or one or more of the
parties. Finally, subsection (g) provides that, within 30 days after
the certification becomes effective under subsection (a), a request
for permission to take a direct appeal to the court of appeals must
be filed with the circuit clerk in accordance with Federal Rule of
Appellate Procedure 6(c). The matter will then be ripe for the court
of appeals to make its determination as to whether it will entertain
the direct appeal.

Considerations in Determining Where to Appeal. Once you
determine to appeal, the first decision to make is the court to which
you will be appealing. Considerations in making that determination
may include:

e Areyouin a circuit and district which participates in a BAP? If
so, you should determine whether your appeal will be to the BAP
or the district court.

o Do you want your appeal heard by a panel of three (Article I)
bankruptcy judges or by one (Article III) district court judge? Do
you believe oral argument would be helpful? If so, you may wish
to appeal to the BAP as usually the district court will not conduct
oral argument on bankruptcy appeals.

o Istheissue an issue more suited for the district court or the BAP



to address? Generally, the BAP will be more versed in bankrupt-
cy-specific issues, while the district court may be more versed in
other federal or state law issues.

o Timing - Is there a difference in the time with which appeals are
generally decided by your BAP versus your district court?

o Do you have exceptional circumstances which warrant a direct
appeal to the circuit court of appeals?

Appeals from the District Court or the BAP to the Circuit. Any
further appeal from the district court or the BAP is to the court

of appeals.’® Appeals to the court of appeals are by right - that is,
as long as a timely notice of appeal to the circuit court is filed, the
court of appeals must accept and determine that appeal. In any such
appeal, the court of appeals reviews the bankruptcy court’s decision
de novo rather than the BAP’s or district court’s decision."

Appeals from the Circuit Court to the Supreme Court. Any

appeals from the courts of appeal are, of course, to the United States
Supreme Court. But the Court must grant certiorari. As in all other
areas of the law, it is very difficult to convince the Court to accept
certiorari. However, the Court generally accepts a few bankruptcy
cases every term, usually if there is a split among the circuits relating
to the issue on appeal.

As in other appeals, generally the order appealed from must be a
final, appealable order. Perhaps the second biggest tripwire involved
in bankruptcy appeals is the breadth of the concept of final appeal-
able orders in the bankruptcy context. A final appealable order in
most non-bankruptcy litigation is fairly well-defined by Federal Rule
of Civil Procedure 54. Not so in bankruptcy cases. As described by
the Supreme Court:

In civil litigation generally, a court’s decision ordinarily be-
comes “final,” for purposes of appeal, only upon completion
of the entire case, i.e., when the decision “terminate[s the]
action” or “ends the litigation on the merits and leaves nothing
for the court to do but execute the judgment.” [citations
omitted]. The regime in bankruptcy is different. A bankruptcy
case embraces “an aggregation of individual controversies.”

1 Collier on Bankruptcy 95.08[1][b], p. 5-43 (16th ed. 2019).
Orders in bankruptcy cases qualify as “final” when they de-
finitively dispose of discrete disputes within the overarching
bankruptcy case. [citation omitted]

Ritzen Group, Inc. v. Jackson Masonry, LLC, 140 S. Ct. 582, 586
(2020). In Ritzen, the Court determined that an order granting relief
from the automatic stay provided by Bankruptcy Code § 362(a) is
a final, appealable order “when the bankruptcy court unreservedly
grants or denies relief” Id. There are many other orders entered
within a bankruptcy case which meet this standard of being a “dis-
crete dispute[ ] within the overarching bankruptcy case,” including
the following:

Sustaining an objection to an exemption;*

Granting a lien avoidance;?'

Overruling an objection to a proof of claim;*

Vacating an order granting an objection to a proof of claim;*

Determining discharge violation and contempt motions;*
Determining co-debtor stay under § 1301(a) is not applicable;*
Denying a turnover motion;*

Denying a motion to dismiss a case under § 109(g) of the Code;*’
Denying a motion to dismiss a Chapter 7 case under § 707(b) of
the Code;*

Granting sanctions;”

Denying a motion for extension of time to file a notice of appeal;®
Denying a motion to reopen a bankruptcy case;*' and

Entering of judgment in an adversary proceeding despite penden-
cy of motion for attorney fees.*

The ramification of not appealing such an order within the 14 day
appeal time will likely foreclose ability to later contest that order.
On the other hand, the following orders were found not to be final,
appealable orders:

Denying confirmation of debtor’s Chapter 13 plan with leave
to file another plan;®

Determining creditors were entitled to post-petition interest
rate for creditors prior to confirmation of a Chapter 11 plan;*

Denying motions to substantively consolidate two Chapter 7
bankruptcy estates (but BAP’s order making that determina-
tion was a final, appealable order giving the Court of Appeals
jurisdiction to review the BAP’s decision);* and

Setting bar date for filing proofs of claim.*

Leave to Appeal. If your order is not a final appealable order (i.e.,
itis interlocutory), or if you are not sure if it is a final appealable or-
der but nevertheless believe that it is important to promptly appeal
the bankruptcy court’s order, you may file a motion seeking leave to
appeal the order pursuant to 28 U.S.C. § 158(a)(3) and Rule 8004.

In such case, you must file a notice of appeal with the bankruptcy
court clerk within the timeframe provided by Rule 8002 along with a
motion for leave to appeal which provides:

(A) the facts necessary to understand the question presented;

(B) the question itself;

(C) the relief sought;

(D) the reasons why leave to appeal should be granted; and

(E) a copy of the interlocutory order or decree and any related
opinion or memorandum.*’

Standing to appeal a bankruptcy court order differs from general
standing in a bankruptcy case. While standing in bankruptcy pro-
ceedings is broad — extending to any “party in interest”—

appellate standing has generally only been given to persons ag-
grieved by the bankruptcy court’s order. Known as the “person
aggrieved” doctrine, this doctrine limits standing to persons with a
direct, pecuniary interest in the bankruptcy court’s order, which has
been interpreted to mean the order directly diminishes a person’s
property, increases their burdens, or impairs their rights. The appel-
late court may determine if the party is a “person aggrieved.” The
purpose of the general rule is to prevent peripherally involved parties
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from contesting immaterial issues while delaying the case and hold-
ing up the creditors and debtors from obtaining the relief to which
they are entitled under the Bankruptcy Code. The structure of bank-
ruptcy, with numerous parties, some of whom are only remotely or
insignificantly involved or affected by each order of the bankruptcy
court, dictates that the right of appellate review of orders be limited
to those persons whose interests are directly affected by the order
in issue. Thus, appellate standing under the “person aggrieved” doc-
trine is narrower than Article III standing or the prudential require-
ments of federal standing generally.*

The Ninth Circuit recently opined that a party appealing a
bankruptcy court order must establish Article III standing before any
prudential standing considerations, such as the “person aggrieved”
doctrine, are applied.” Thus, the court held that an appellant
must first establish that they: (1) suffered an “injury in fact” that is
concrete, particularized, and actual or imminent, (2) the injury is
“fairly traceable” to the defendant’s conduct, and (3) the injury can
be “redressed by a favorable decision.”* At least in the Ninth Circuit
then, standing to appeal will first be analyzed through the Article III
standing standards.

The following are conclusions from the application of the person
aggrieved doctrine:

o Shareholder lacked standing to appeal bankruptcy court’s
approval of a compromise between a Chapter 7 trustee and the
debtor which allowed the debtor to retain stock in a closely held
company, which resulted in the effectual abandonment of that
stock, when the stock was not scheduled in the debtor’s bank-
ruptcy. Appealing shareholder’s status as a disgruntled potential
purchaser of the stock did not give the shareholder standing to
appeal the bankruptcy court’s approval of the 9019 motion.*

o Shareholders do not have derivative standing to appeal even if
their interest in the order is as party defendants in the resulting
adversary proceeding because the interest that such parties assert
as defendants to an adversary proceeding is not protected by the
Bankruptcy Code. Any such interest is opposed to the primary
goal of the Bankruptcy Code in general, which is to minimize the
injury to creditors.*

o Shareholders lacked standing to appeal bankruptcy court’s order
concerning life insurance proceeds when the shareholders could
not assert a personal or direct interest in the proceeds because
the corporation was the owner and beneficiary of the policy.”

o Debtor’s manager was not a “person aggrieved” and lacked stand-
ing to appeal the dismissal of the debtor’s Chapter 11 case.*

o Frustrated or failed bidders do not in general have standing to
object to and appeal the sale of property. An exception to this
general rule exists when an unsuccessful bidder challenges the
structure of the sale because it is tainted by fraud, mistake, or
unfairness.*

o The burden of defending a lawsuit does not render that person an
“aggrieved” party so as to confer standing to appeal a bankrupt-
cy court’s decision because “the burden of defending a lawsuit,
however onerous or unpleasant, is [not] the sort of direct and
immediate harm that makes a party “aggrieved[.]™*

o Chapter 7 debtors are rarely a “person aggrieved” by a bank-
ruptcy court order relating to the disposition of property of the
estate. The creation of the Chapter 7 estate and the appointment
of the Chapter 7 trustee divest the Chapter 7 debtor of all right,
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title and interest in nonexempt property of the estate at the time
the case is filed. The debtor typically lacks any pecuniary interest
in the Chapter 7 trustee’s disposition of such property. There are
two exceptions to a Chapter 7 debtor’s limited standing: (1) a
showing that a successful appeal would generate assets in excess
of liabilities, entitling the debtor to a distribution of surplus after
the payment of all creditors; or (2) when the order affects the
terms of the debtor’s discharge.”” Thus, a Chapter 7 debtor lacked
standing to appeal a bankruptcy court’s granting relief from the
automatic stay to a secured creditor involving real property be-
cause: 1) the property belonged to the estate, and only the trust-
ee had standing to challenge such an order; 2) while the trustee
indicated that the property would be abandoned, that would not
happen until the case was closed; 3) the debtor did not establish
that a successful appeal would lead to the distribution of a surplus
since the value of the property was insufficient to pay off the
debt; and 4) the stay relief did not affect the debtor’s discharge.®
In another case, the district court affirmed the bankruptcy
court’s substitution of the trustee for the debtor in an appeal so
that the trustee could voluntarily dismiss the appeal when: a) the
bankruptcy court approved the sale of the debtor’s interests in
radio stations and then entered an order converting the case to
Chapter 7; b) the debtor failed to establish that a surplus would
occur and, therefore, the debtor had no pecuniary interest in the
radio stations; and c) the debtor’s corporation which bid on the
radio station licenses did not have appellate standing because it
had no interest in the property, and no pecuniary interest in the
bankruptcy case.”

A Chapter 7 debtor has standing to appeal when the debt in ques-
tion may be determined to be nondischargeable.®

A debtor originally lacked prudential standing to assert her 42
U.S.C. § 1983 claims against the town and several officials when
she filed a Chapter 7 petition, but obtained standing when the
case was reopened and converted to a Chapter 13 case and she
amended her schedules to include the claims on behalf of the
estate and her creditors.”

Chapter 7 debtors generally will have standing to appeal orders
involving the disposition of property when their exemptions in
that property may be implicated.”

Courts hearing bankruptcy appeals have employed the doctrine

of “equitable mootness” to dismiss appeals under circumstances in

which they determine they cannot afford practical or effective relief.

The doctrine has been primarily used in the context of an appeal of

an order confirming a Chapter 11 plan of reorganization.*® One court

described it as follows:

The doctrine of equitable mootness, one that is seemingly
unique to bankruptcy proceedings ... is “rooted in the ‘court’s
discretion in matters of remedy and judicial administration’
not to determine a case on its merits.” ... This is at times war-
ranted to further “the important public policy favoring orderly
reorganization and settlement of debtor estates by affording
finality to the judgments of the bankruptcy court.” ... To

that end, where a reorganization plan has been in place for an
extended period of time after thorough vetting and approval
by the bankruptcy court, there comes a point where “the



impracticability of fashioning fair and effective judicial relief”
cautions against disturbing the reorganization plan ... ..

In determining whether an appeal is equitably moot we
consider three factors: (1) whether the appellant pursued with
diligence all available remedies to obtain a stay of execution

of the objectionable order; (2) whether the challenged plan
proceeded to a point well beyond any practicable appellate
annulment; and (3) whether providing relief would harm
innocent third parties.*

However, the doctrine of equitable mootness has recently come
under criticism and has been limited in its application by appellate
courts.” If the appellate court can find any way to give effective relief
to the appellant, the court will not dismiss the appeal as being equi-
tably moot.* In addition, the Sixth Circuit recently determined that
the doctrine has no application to Chapter 7 cases.”’

Beyond equitable mootness, an appeal may also be “statutorily
moot.” Statutory mootness occurs in a bankruptcy case when a
provision of the Bankruptcy Code renders an appeal of an order
moot under specific circumstances. These are generally situations in
which a party to an agreement has made a significant investment or
contribution, no stay pending appeal is obtained, and the transaction
cannot be easily unwound without prejudicing a party who entered
into the transaction in good faith.

Thus, Code § 363(m) provides that the reversal or modification
of a bankruptcy court’s order approving the sale or lease of property
does not affect the validity of the sale or lease to a good faith purchas-
er or lessee unless a stay pending appeal is obtained. If the appellant
is not successful in obtaining a stay pending appeal of the order
approving the sale or lease at the outset of the appeal, the appeal of
that order may become “statutorily” moot.* This protects parties
who have purchased or leased property from the bankruptcy estate
in good faith.

Similarly, Code § 364(e) provides that the reversal or modifi-
cation of a bankruptcy court’s order approving the debtor-in-pos-
session’s or trustee’s obtaining of credit or the incurring of debt to
an entity that extended such credit in good faith does not affect the
validity of the debt incurred if a stay pending appeal is not obtained.”
This protects parties who have lent money or extended credit to the
bankruptcy estate in good faith.

Rules 8009 and 8010 address the submission and transfer of the
record to the appellate court. Rule 8014 provides for the briefs, with
an appellant’s brief, appellee’s brief, and a reply brief. Subsection

(f) provides for the submission of supplemental authorities when
“pertinent and significant authorities come to a party’s attention
after the party’s brief has been filed or after oral argument, but before
a decision" has been rendered.

Rule 8019 provides for oral argument on bankruptcy appeals.
Subsection (b) provides a presumption in favor of oral argument be-
ing conducted unless the district court judge or all three of the BAP
judges on the BAP panel—after examining the briefs and record—
determine oral argument is not necessary because: a) the appeal is
frivolous; b) the dispositive issue or issues have been authoritatively

decided; or c) the facts and legal arguments are adequately presented
in the briefs and record and “the decisional process would not be
significantly aided by oral argument.” When not waived, oral argu-
ment is routine before the BAPs. If one of the parties to the appeal
does not have legal counsel for the appeal, the BAP may choose to
not hold oral argument and determine the appeal on briefing alone.
As to appeals to the district court, depending upon the district court
judge, oral argument is less common, presumably because they find
that the determination of the appeal would not be “significantly
aided by oral argument.” When in doubt, it may be wise to err on
the side of requesting and participating in oral argument because
the direction and result of an appeal is frequently influenced by the
argument of counsel. If travel for the argument is an issue, the court
may be open to conducting oral argument telephonically.

When deciding whether you want to appeal a bankruptcy court’s
order and in pursuing any such appeal, do not assume that the appeal
is just like any other appeal you have filed from a state court or
district court adjudication. Like the practice of bankruptcy itself, the
statutes, rules, and common law governing bankruptcy appeals are
unique in many ways and have their own nuances. Consult those stat-
utes, rules, and the common law at all steps throughout the process.
Consultation with counsel experienced in such appeals may also be
warranted. Failure to do so could jeopardize your appeal. ©
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What Don't You
Want: Traditional
Chapter 11 or Sub-V

TAYLOR KING

n the movie Hell or High Water, Jeff Bridges
plays a Texas Ranger trying to track down two
brothers that have turned to robbing banks to
save their late mother’s farm from foreclosure.
While staking out a bank, Bridges and his partner
walk into the “T-Bone Café,” an empty restaurant
off of Main Street in a dying West Texas town. They
sit down and an old, salty waitress approaches

and abruptly asks them, “What don’t you want?”
Confused, they point to the menu and start to
order, but the old waitress cuts them off: “I’ve been
working here 44 years. Some @#*hole from New
York tried to order trout back in 1987. We don’t
serve no trout. You get T-bone steak and a baked
potato. So either you don’t want corn on the cob

or you don’t want green beans. So what don’t you
want?” Intimidated into submission, Bridges and his
partner make their non-choice. After the waitress
saunters off, Bridges laughs to his partner “I can tell
you one thing. No one is robbing this place.”

The point of this story? Don’t live in West Texas. Also, if you are
a debtor choosing between traditional Chapter 11 and Subchapter-V
(“Sub-V”), what you don’t want is traditional Chapter 11. Sub-V
offers numerous advantages to debtors compared to “traditional”
Chapter 11.!

"“The supreme art of war is to subdue the enemy without
fighting"% Sub-V Encourages Negotiation

Creditors have numerous protections in place and tools at their
disposal in a Chapter 11 case including cash collateral restrictions,
conditions on assumption of unexpired leases or executory con-
tracts, disclosure, voting, and filing a competing plan, to name a few.
In many cases, the strongest tool wielded by a creditor is the absolute
priority rule (“APR”).

The APR requires that classes of claimants be paid according
to their status. Claimants fall into tiers or tranches in a Chapter 11
plan that will dictate priority of payment. Secured creditors are
paid first, then unsecured creditors, then equity holders. The APR
dictates that, absent payment of unsecured creditors in full, equity
holders cannot retain any equity in the reorganized debtor. The APR
provides creditors with a bargaining chip to garner favorable terms
or even the means to submarine a Chapter 11 case.

The Small Business Reorganization Act of 2019 (“SBRA”) created
Sub-V, a new breed of Chapter 11. Sub-V is uniquely different from
Chapter 11. The most significant difference is the elimination of the
APRin Sub-V. In addition, Sub-V eliminates the requirement that a
Debtor obtain the acceptance of an impaired class to confirm a Plan.
Although not typically the greatest impediment to confirmation in
traditional Chapter 11, this change can be beneficial in cases with:
(1) few creditors, (2) numerous unsecured creditors and no secured
creditors; or (3) numerous creditors that elect not to participate and,
therefore, are unlikely to vote at all.

Because of these changes, Sub-V offers greater parity in bargain-
ing power between the debtor and creditors. In turn, this fosters set-
tlement of reorganization cases, including cases that might otherwise
be unlikely or impossible to settle.

Traditional Chapter 11 often provides an unequal playing field,
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particularly when one large and active creditor dominates the case.
Such a creditor’s conduct in a Chapter 11 may be driven by non-fi-
nancial factors. Even banks are run by people that are not immune
to pettiness. A debtor-creditor relationship will turn personal and
contentious if subjected to years of non-bankruptcy litigation. Or

a creditor may be driven by farther reaching financial factors that

go beyond a single bankruptcy case, even if supporting a debtor’s
case might otherwise make pecuniary sense for the creditor. For in-
stance, a franchisor may wish to make an example of a debtor to send
a message to its other franchisees, even if a single franchisee’s liquida-
tion would be more costly than confirming a plan of reorganization.
In another example, the creditor may be a competitor of the debtor
or a vulture fund® that has purchased a large claim. Such a creditor
would be motivated by financial goals beyond simply whether it
will receive more via reorganization than liquidation. No amount
of good faith or hard work from the Debtor can overcome a creditor
wielding the APR and motivated by factors that extend beyond the
scope of the Debtor’s case. By eliminating the APR, Sub-V brings
creditors to the negotiating table with the debtor, incentivizing the
parties to work together to confirm a plan rather than participate in
protracted and costly litigation.

“If your enemy is superior, evade him": Sub-V Eligibility

Some might argue that Sub-V tips the scales too far in the Debt-

or’s favor and gives the Debtor disparate bargaining power. This
argument holds water in some respects as a Debtor can potentially
avoid the negotiating table altogether and confirm a plan without the
consent of any impaired class.

What’s a poor creditor to do under these circumstances? A cred-
itor should consider whether the debtor is eligible for Sub-V and,
assuming a good-faith argument can be made, object to the debtor’s
eligibility for Sub-V. There are a number of ways to approach this
and the burden is on the debtor to prove eligibility.*

First, consider the debt limit to be eligible for Sub-V: $7.5 million.

This cap is imposed as part of the definition of a Sub-V debtor under
11 U.S.C. § 1182. The debt limit issue has multiple layers:

1) Debts owed by the debtor to insiders or affiliates do not count
against the debt limit.

2) If affiliates are also in bankruptcy, then the debt limit applies
to the aggregate debt of the debtor and its affiliates. Therefore,
if two affiliate Sub-V debtors each hold $3.8 million in debts,
none of which are shared between the affiliates, the debtor that
files second would be ineligible because the aggregate debt
would equal $7.6 million. As discussed below, the debtor that
files first would be eligible as the determination is made as of
the date of filing the bankruptcy case (the “petition date”).

3) The debt limit includes both secured and unsecured debts.
Priority debts would also be included as they fall under the
umbrella of unsecured debts.

4) Contingent or unliquidated debts (such as tort claims not re-
duced to judgment) are excluded from the calculation. Disput-
ed debts are included in the calculation. If a debt is disputed,
this does not render the debt unliquidated, regardless of the
magnitude of the dispute.®

Second, the Debtor must be engaged in commercial or business

activities and 50% or more of the debts must arise from the commer-
cial or business activities of the debtor. Although a single asset real
estate (“SARE”) debtor might otherwise meet this definition, the
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statute expressly disqualifies SARE debtors from filing for Sub-V.

Case law is still developing as to how to interpret these prerequi-
sites. One can certainly imagine room for debate over potential gray
areas depending on the facts of a given case. Does the debtor need
to be presently operating? What if the Debtor is winding down and
liquidating its business? What if the Debtor operated a business, shut
down, opened a different business and the majority of its debts are
from the shuttered operation? Stated differently, do the debts need
to stem primarily from the debtor’s current business activity? What
about an individual that is self-employed or a pseudo self-employed
individual that receives a W-2 and also files a Schedule C? Case law
answering these questions is still in its nascent stages.

Eligibility: Meaning of “engaged in”

To qualify for Sub-V, a debtor must be “engaged in” commercial or
business activities.® Courts interpret “engaged in” to mean present,
not past or future, activities.” The question then becomes “What
amount or type of activity is sufficient for Sub-V eligibility?”

Judge Lori Vaughan answered one of these questions by deter-
mining that a debtor that has ceased operations and is in the process
of liquidating its assets may still qualify for Sub-V.* Vertical Mac had
ceased operations in October 2020, approximately eight months pri-
or to filing Sub-V. Nevertheless, Judge Vaughan found Vertical Mac
to be engaged in commercial activities based on the debtor continu-
ing to use its bank accounts, working with insurance adjusters and
insurance defense counsel to resolve pending construction claims,
and preparing to sell its assets.’

Adopting Judge Vaughan’s opinion, Judge Katharine Samson
determined that a sole proprietor winding down his poultry farming
business was eligible for Sub-V."* Robinson’s only customer, Koch
Foods, had terminated its contract, and Robinson had obtained new
employment as a W2 employee. Robinson’s commercial activities
included: searching for a buyer for his poultry business, selling his
farm equipment, maintaining four chicken houses, and mowing the
grass around the chicken houses." Judge Samson found these activ-
ities sufficient as of the petition date for Robinson to be “engaged in”
commercial activities.

These cases demonstrate a propensity of courts to adopt a fairly
inclusive view of what activities render a debtor eligible for Sub-V.

Eligibility: Not less than 50% of debts from the commercial or
business activities

A creditor could object to eligibility based on the requirement under
§ 1182 that “not less than 50 percent” of the debts of the debtor must
arise “from the commercial or business activities of the debtor.” As
discussed above, the debtor must be presently “engaged in” com-
mercial or business activities. Therefore, one can envision differing
interpretations as to whether the 50% threshold may be met by com-
mercial debts from past commercial activities or only commercial
debts from present operations. The answer may depend on how you
interpret the “the” in § 1182."

Some courts have determined that there must be a connection
between the qualifying debts and the present operations, dubbing
this connection the “Nexus Requirement.”” In a lengthy analysis,
Judge Thomas McNamara determined that the use of “engaged in”
requires courts to consider the present status of the debtor’s business
activities on the petition date." After determining that the debtor
“engaged in” sufficient business activities as of the petition date,



Judge McNamara ruled that no less than 50% of the debts “must have
arisen from those same ‘commercial or business activities.””"* In so
ruling, Judge McNamara placed emphasis on the word “the” in
§ 1182(1)(A) to find that the “the debt must be tied to the particular
type of commercial or business activities the Debtor engaged in.”'®
Reaching the opposite conclusion, Judge Benjamin Kahn held
that no nexus is required between the business activities existing
as of the petition date and the qualifying debts.”” In that case, the
debtor’s small business had “ceased operations in May 2019.”'® As of
the petition date, she worked as a W-2 employee for one company
and an independent contractor for two other companies. Most of
her debts stemmed from the defunct small business. Despite the
disconnect between the qualifying debts and her current business
activities, Judge Kahn determined that no nexus was necessary and
ruled that the debtor was eligible for Sub-V. He reached this con-
clusion based on the broad remedial purpose of Sub-V and having
acknowledged the possible import of the word “the” in § 1182(1)
(A). Inarecent opinion in accord with Judge Kahn’s decision, Judge
Joseph Meier found that § 1182 does not require an absolute nexus."
Under this view, a debtor may still be eligible for Sub-V even if the
qualifying debts stem from business activities that are different from
the “business activities the debtor was engaged in on the day the
petition was filed.”

Eligibility: "Commercial or business activities” requirement

Mona Lisa Vito is an unemployed hairdresser. Although she may
qualify as an expert witness, she likely would not qualify as a Sub-V
debtor because she is not engaged in “commercial or business activi-
ties.” As discussed above, if she previously operated a salon, that past
activity is insufficient unless she is engaged in winding down that
defunct business as of the petition date. If she owned an operational
salon as of the petition date, then that operational entity would cer-
tainly qualify. Whether she qualified individually would depend on
whether her ownership was passive or non-passive (i.e., the extent of
her participation in management) and whether she utilized her per-
sonal credit in furtherance of the business (i.e., guaranteed business
debt).” The use of these criteria is supported by § 1304(a),

which states that a “debtor that is self-employed and incurs trade
credit in the production of income from such employment is en-
gaged in business.”

Non-profits and “commercial or business activities” requirement
Judge McNamara defines “commercial or business activities” as “any
private sector actions related to buying, selling, financing, or using
goods, property, or services, undertaken for the purpose of earning
income.” This definition would appear to exclude non-profit enti-
ties, which are not established “for the purpose of earning income.”
Such an exclusion may have been unintentional as Judge McNamara
does not specifically address non-profits and notes that the term
“commercial or business activities” is “exceptionally broad.”>

Other courts have found that non-profits are eligible for Sub-V.?*
Finding that a non-profit community association qualified for Sub-V,
Judge Karen Jennemann determined that “[n]o profit motive is re-
quired.” Rather than look to the purpose behind a debtor’s activities,
Judge Jennemann looked to the substance of the activities to find
that all non-consumer activities are “commercial or business activ-
ities” under § 1182(1)(A).> Similar to the analysis in Ellingsworth,
Judge Thomas Catliota categorized “activities” as either consumer or

non-consumer, thus finding that all non-consumer activities qualify
as commercial or business activities.”

Departing even further from the “purpose of earning income”
component, albeit in a footnote and with essentially no discussion,
Judge Edward Coleman noted that a church or non-profit can be
a small business debtor.” If a church can meet the definition of a
“small business debtor,” then it would make sense that it could be eli-
gible for Sub-V because § 1182(1)(A) mirrors the definition of “small
business debtor” contained in § 101(51D). Given this connection,
pre-SBRA case law on § 101(51D) would potentially provide courts
with guidance on Sub-V eligibility under § 1182(1)(A). However,
unlike the numerous strategic advantages for debtors in Sub-V,
meeting the definition of “small business debtor” under traditional
Chapter 11 offers no such advantages. Therefore, creditors had no
incentive to litigate this issue before Sub-V and no pre-SBRA case
law exists that would provide meaningful parallels between interpre-
tations of § 101(51D) and § 1182(1)(A).

W-2 Employment and “commercial or business activities”
requirement
In the author’s opinion, an individual should not be eligible for
Sub-V solely based on their W-2 employee for an unaffiliated third
party. Absent some other qualifying criteria, such W-2 employment
alone does not meet the “commercial or business activities” require-
ment. Judge Thomas Agresti agrees that such a “garden variety em-
ployee-employer relationship” is not synonymous with small busi-
ness and should not equate to Sub-V eligibility.?® Likewise, Judge
Edward Morris agrees with this characterization that W-2 employees
do not qualify for Sub-V merely by virtue of their employment, even
if such employment involves a heightened role as an officer.”” Case
law is still developing and these two cases constitute the “majority”
on this issue. Technically, Judge Kahn in I re Blue does mention the
debtor’s W-2 employment, however, he deemed the debtor eligible
based on other activities, unrelated to the debtor’s W-2 employ-
ment. Implicitly, Judge Kahn seemed to find the W-2 employment a
non-factor when considering the extent of the “commercial or busi-
ness activities.” Thus, while In re Blue might arguably be considered
part of the “majority” on this issue, it more conservatively should be
considered nominally relevant to this particular issue.®

In the sole remaining case that addresses this issue, Iz re Ika-
lowych, Judge McNamara takes the opposing viewpoint by finding
“that virtually all private sector wage earners may be considered as
‘engaged in commercial or business activities.”*' Respectfully, this
ruling, which would make a person eligible for Sub-V based on their
part-time employment at Starbucks, is an overly broad interpreta-
tion of Sub-V eligibility.

Eligibility: Affiliate Debts

Many small business debts are guaranteed by an individual or corpo-
rate affiliates. If the corporation® files Sub-V, then the guarantor may
also need to file Sub-V to address its guaranties. If the corporation
has $6 million in total debt, standing alone and assuming all other
prerequisites are met, that company qualifies for Sub-V. However,

if the guarantor files and holds more than $1.5 million in separate
debts, not counting the guaranties, then the guarantor would not
qualify for Sub-V because the debt limit includes aggregate affiliate
debt.”® The guarantor could still file for traditional Chapter 11 or
possibly wait to file until after the corporate debtor has exited Sub-V.
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In this scenario, it matters which affiliate files first. Whether the
business or the guarantor, the debtor that files first would qualify and
the second would not qualify. This is because the debt limit determi-
nation is made as of the petition date.*

Judge Christopher Lopez discussed this issue in I re Free Speech
Systems. In that case, Free Speech Systems filed Sub-V and was
under the debt limit. Subsequently, Alex Jones, the owner of Free
Speech Systems, filed Chapter 11. Mr. Jones was subject to a $1.5 bil-
lion judgment for defamation and clearly ineligible for Sub-V. Judge
Lopez determined that Mr. Jones’ Chapter 11 filing did not render
Free Speech Systems ineligible for Sub-V because the relevant date
for determining eligibility is the petition date.*

Relying on Free Speech Systems, Judge Rebecca Connelly also
found that a debtor who is eligible for Sub-V on the petition date
cannot be made ineligible by post-petition events, including the
filing of an affiliate.®® A contrary result would “mean that debtors
could float in and out of Subchapter V at any time.”

Eligibility: Individual Guarantors and “commercial or business
activities”

As mentioned above, whether an individual meets the “commercial
or business activities” prerequisite to qualify for Sub-V may depend
on whether: (1) their ownership is passive or non-passive; and (2)
they extended their personal credit to obtain a loan for the business
entity.* Without expressly adopting these factors outlined in Inz

re Ikalowych, Judge Robert Littlefield considered facts pertinent

to these criteria.”® Judge Littlefield analyzed the debtor’s business
interests, conduct incidental to those interests, and the debtor’s
personal guaranty. Id. at *1-4. Ultimately, he adopted an inclusive
approach and found the debtor was eligible for Sub-V. Specifically,
Judge Littlefield found that the debtor’s guaranty related to a closed
business and the defense of a lawsuit related to that guaranty were
sufficient “business activities” for purposes of Sub-V eligibility. This
inclusive view would encompass practically any individual that has
the need to file a Sub-V, a guarantor that is subject to legal action on
account of a guaranty. Such guarantors would more likely than not
clear the other major eligibility hurdle by having commercial debt
that outweighed their consumer debt.

Eligibility: Individual Guarantors and 50% Commercial Debt
Requirement

What if the commercial guaranty is not in default?> Would that debt
be considered when calculating whether more than 50% of the debts
are commercial? The Sub-V $7.5 million debt limit clearly does not
include contingent debts.* However, a closer look is needed to
determine the impact of contingent debts on the 50% requirement.
Section 1182(1)(A) references “aggregate noncontingent liquidat-

ed secured and unsecured debts as of the date of the filing of the
petition or the date of the order for relief in an amount not more than
$7,500,000 (excluding debts owed to 1 or more affiliates or insiders)
not less than 50% of which arose from the commercial or business
activities of the debtor.”* The prepositional phrase “of which” offers
further detail regarding the $7.5 million debt limit. That further
detail provides that the debts included in the debt limit calculation
must be more than 50% commercial debts. Furthermore, only debts
used in the debt limit calculation are applicable to the 50% determi-
nation. Therefore, a debtor with a large amount of contingent or un-
liquidated debs would be under the debt limit, but potentially would
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not qualify based on the 50% requirement.* Various cases discuss

the unliquidated or contingent nature of debts in the context of the
$7.5 million debt limit.** However, no cases discuss these issues as
they relate to the 50% requirement.

Eligibility: Express Exclusions

Lastly, creditors may want to keep in mind the certain types of debt-
ors that are expressly excluded from Sub-V eligibility, even if they
otherwise qualify based on the criteria discussed above. One such
exclusion is a SARE debtor.

Another exclusion is a publicly traded company or an affiliate of a
publicly traded company. It is hard to imagine that a publicly traded
company could have debts less than $7.5 million; however, an affili-
ate of a publicly traded company falling below the debt limit seems in
the realm of possibility.

“In all history, there is no instance of a nation having

benefitted from prolonged warfare™: Sub-V Expediency
Congress recognized the need to give small business debtors access
to a more expedient, and thereby less costly, method of reorga-
nization. To fill this void, “Congress enacted Subchapter V...

to streamline reorganizations for small business debtors.”** This
purpose is expressed in the report issued by the House Committee
on the Judiciary.** Nevertheless, one should not be overly reliant on
Congressional intent. “Every legislator has intent . . . and the legis-
lature is a collective body that does not have a mind; it ‘intends’ only
that the text be adopted, and statutory texts are usually compromises
that match no one’s first preference.”  Even if the intent stated in
the committee report is accurate, whether Congress accomplished
its goal is best determined by reviewing the relevant provisions of the
enacted legislation.

The first such provision mandates that the court hold a status
conference within 60 days of the petition date.”” No later than 14
days before the status conference, the debtor must file a report de-
tailing its efforts to obtain confirmation of a consensual plan.*® This
contrasts with traditional Chapter 11, in which solicitation of votes is
prohibited prior to approval of the disclosure statement.” Eliminat-
ing this prohibition makes sense given that, absent a court order, no
disclosure statement is required in Sub-V.* Removing the require-
ment to file a disclosure statement also aids in the debtor’s ability to
expeditiously file a plan.

In a traditional Chapter 11 small business case, there is a strict
300-day deadline to file a plan.”" This deadline may be extended by
court order if the debtor proves that it is more likely than not to con-
firm a plan within a reasonable time.* This is not an onerous burden,
however, a debtor that has failed to file a plan within 300 days of the
petition date has likely experienced some impediment to proposing a
confirmable plan. If such a debtor needs additional time beyond 300
days to file a plan, it likely has not been able to remove that imped-
iment. In a non-small business Chapter 11, there is no deadline to
file a plan, and the only plan deadline relates to exclusivity. This
exclusivity period, which provides the debtor with the exclusive right
to file a plan, is 120 days in a non-small business Chapter 11 and 180
days in a small business Chapter 11. Although the Code provides
no deadline for filing a plan in a non-small business Chapter 11,
some courts enter a form Order Authorizing Debtor-in-Possession to
Operate Business, which may include a mandate that the debtor file a
plan within the 120-day exclusivity period.



In a traditional small business Chapter 11, once a plan is filed, the
debtor must confirm a plan within 45 days or obtain an extension of
time from the court by proving that confirmation is relatively immi-
nent. 11 U.S.C. § 1129(e). These traditional small business deadlines
are burdensome to small business debtors and only aid creditors or
the United States Trustee by more expeditiously exposing non-viable
cases that might otherwise linger indefinitely. The Sub-V plan dead-
line is even shorter, 90 days from the petition date,** and would be
even more burdensome and reduce the odds of a successful reorgani-
zation in many cases were it not for the elimination of the APR. The
90-day plan deadline presents challenges; however, these challenges
are manageable in the absence of several traditional confirmation
hurdles: satisfying the APR, filing and obtaining approval of a dis-
closure statement, and obtaining the acceptance of an impaired class.
Even without these hurdles, given the immovability of the 90-day
deadline, debtor’s counsel would be prudent to devote substantial
time prepetition to formulating a strategy for the case and possibly
drafting a plan of reorganization before the case is filed. This is of
course true in any case, although not always possible if the debtor
only contacts counsel on the eve of entry of a judgment, reposses-
sion, foreclosure, eviction, franchise termination, or some other
significant event that warrants filing a case on an emergency basis.

He will win who knows when to fight and when not to fight:

§ 523(a) applicability to corporate entities

In addition to being mindful of the old adage “know your judge,” it is
important to know your jurisdiction, particularly when it comes to
considering whether to file a § 523(a) adversary proceeding against a
corporate Sub-V debtor.

Prior to the SBRA, in most instances, § 523(a) discharge excep-
tions applied only to individual debtors.”® Corporate Chapter 11
debtors clearly are not subject to a § 523(a) adversary proceeding
based on the plain language of § 1141. A corporate discharge under
§ 1141(d) is subject to very limited exceptions.*® Corporations do
not receive a discharge under Chapter 7, and they are ineligible for
Chapter 13. Thus, there is no need to question whether § 523(a)
applies to corporations in Chapter 7 or Chapter 13. Corporations
are eligible for Chapter 12 and receive a discharge under § 1228.
Chapter 12 cases are few and far between relative to other chapters,”
which results in less developed case law. This should be taken into
consideration when weighing the import of Chapter 12 case law.

Despite the significant passage of time since the enactment of
§ 1228(a)(2) in 1986,% only two courts have addressed whether
§ 523(a) exceptions apply to corporations receiving a Chapter 12
discharge.” Both opinions determined that § 523(a) discharge
exceptions do apply to corporations in Chapter 12.

Based on similarities between § 1192(2) and § 1228(a)(2), the
Fourth Circuit relied on these two decisions when it found that
§ 523(a) exceptions are applicable to corporations in Sub-V. The
Fourth Circuit aptly noted that Sub-V shares many similarities with
Chapter 12. As additional support for its ruling, the Fourth Circuit
dove deeply into the murky waters of Congressional intent. The
Fourth Circuit cautioned that it did not come to its decision easily
calling the question “a close one.”

The Fourth Circuit’s decision has three flaws. First, gleaning leg-
islative intent is a suspect endeavor prone to manipulation that aligns
with a court’s predetermined leanings. Second, the Fourth Circuit’s
decision relies too heavily on the two Chapter 12 cases, which are

both from bankruptcy courts and contain fairly limited discussion of
the issue. This overreliance also ignores the reality of how infre-
quently Chapter 12 cases are filed. This infrequency is why only two
cases exist on this issue after 37 years since the enactment of § 1228.
Third, the Fourth Circuit overlooks two important rules of statutory
construction: the rule against surplusage and the plain-meaning
doctrine.

Every other court to address this issue, which includes seven
bankruptcy courts and the Ninth Circuit Bankruptcy Appellate Pan-
el, has disagreed with the Fourth Circuit’s conclusion.®® These courts
have relied on rules of statutory construction. First, when Congress
enacted the SBRA, Congress amended § 523(a) to add a reference
to § 1192. As§ 523(a) unambiguously applies only to individual
debtors, to apply § 523(a) exceptions to corporations in Sub-V would
render this SBRA amendment superfluous. Thus, the rule against
surplusage supports a conclusion that § 523(a) exceptions do not
apply to Sub-V corporate debtors. Furthermore, given that § 523(a)
explicitly limits its application to “individual debtor[s],” the plain
meaning doctrine supports the same conclusion. Finally, although
legislative intent should not be wielded haphazardly, Congress likely
would have acted more clearly if it had intended to depart from long-
standing practice that § 523(a) exceptions apply only to individuals.®!

Given the circuit split on this issue, practitioners should know
their jurisdiction when pursuing or defending a § 523(a) adversary
proceeding in a Sub-V case. Creditors can have confidence they will
survive a motion to dismiss on this issue if they are in the Fourth Cir-
cuit. Creditors in the Ninth Circuit would be wise to avoid bringing
such an adversary proceeding. Creditors in other jurisdictions may
wish to test the waters, particularly if they are prepared to appeal,
and should keep an eye out for further decisions from the remaining
circuit courts of appeal or from the Supreme Court.

Begin by seizing something which your opponent holds
dear; then he will be amenable to your will: Disposable
Income and Officer Salary
As discussed above, Sub-V significantly shifts the power dynamic
compared to traditional Chapter 11 cases. While creditors in Sub-V
lack the typical leverage-enhancing tools, such as the APR, they may
still take advantage of the Sub-V requirement that a debtor commit
all its disposable income during the three-to-five-year plan period.®
Small businesses owners often wear multiple hats by performing
the dual roles of management and equity. Other than perhaps bud-
geting for a cash reserve, which at a certain level seems an appropri-
ate measure, no other mechanism seems as prone to artificially de-
plete disposable income than inflating officer salary. For the debtor,
this serves the twin purposes of decreasing payments to unsecured
creditors and increasing payments to its decisionmakers. One can
envision creative arguments that these payments are “necessary for
the continuation, preservation, or operation of the business of the
debtor.”®® The argument goes that the management/owner’s work
for the debtor is necessary and absent such work the debtor’s busi-
ness would cease. The argument does have some validity and active
management should be compensated fairly, subject to the standard
restrictions. However, a clear incentive exists for unchecked debtors
to minimize “projected disposable income,” while maximizing their
own return. Prudent creditors should be mindful of this issue, not
only once a plan is filed, but also at the outset of the case when the
court typically will set interim officer salary that lasts from the peti-
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tion date to confirmation. By focusing on an issue near and dear to
the hearts of the debtor’s decision-makers (their paycheck), creditors
may be able to enhance payments or increase their bargaining power
to foster a favorable settlement.

Conclusion

After perusing a lengthy article, my mind often searches for a small,
useful nugget that I can extract and retain for future use. As stated by
Dwight K. Schrute, “K.L.S.S. - Keep it simple, stupid. Great advice,
hurts my feelings every time.” In that vein, I would impress two sim-
ple points upon you. First, the elimination of the APR is the most
impactful change in the SBRA. Second, because of this change, the
most important battle between a debtor and creditor in a Sub-V case
will often be whether the debtor is indeed eligible for Sub-V. This
may be an uphill battle for creditors given the proclivity of courts to
be generous and inclusive when ruling on Sub-V eligibility. ©
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In Rem Stay Relief
Motions Under 11
U.S.C. Section 362(d)(4)

ANDREW O'KEEFE

ndividual bankruptcies have increased for 13
consecutive months compared to year-over-year
bankruptcy filing averages.! With local pandemic
rent moratoriums expiring, student loan
payments resuming, and broader macroeconomic
pessimism, it is safe to assume individual consumer
bankruptcy filings will continue to increase for
the foreseeable future. As a result, many elusive
debtors will file bankruptcy to protect their homes
and avoid paying their creditors. This article seeks
to educate non-bankruptcy attorneys about the
mechanics of an often underutilized tool secured
creditors have at their disposal: in rem stay relief
motions under 11 U.S.C. § 362(d)(4).2 Furthermore,
this Article attempts to give practical tips to
bankruptcy attorneys when considering pursuit of
in rem stay relief.

Mechanics of the Automatic Stay and /n Rem Stay Relief

First, it is necessary to understand one of the most important fea-
tures of the Bankruptcy Code: the automatic stay. The automatic stay
is recognized as a cornerstone of bankruptcy law.’ In fact, it is often
the raison d’etre of many consumer bankruptcy filings. The automatic
stay provision, found in § 362, principally prevents a creditor from
continuing collection efforts against a debtor. The stay is automat-
ically in place once a debtor files bankruptcy. The purpose of the
automatic stay is to give a debtor a “breathing spell” while the debtor
attempts to reorganize or discharge their debts.

But like many Bankruptcy Code provisions designed to protect
debtors, there is an inherent risk of abuse. To combat such abuse,
Congress enacted § 362(d)(4) with the 2005 Bankruptcy Abuse
Prevention and Consumer Protection Act (“BAPCPA”) amendments
to the Bankruptcy Code.* Section 362(d)(4) states that a secured
creditor® may be granted in rem stay relief “if the court finds that the
filing of the petition was part of a scheme to delay, hinder, or defraud
creditors that involved either—(A) transfer of all or part ownership
of, or other interest in, such real property without the consent of
the secured creditor or court approval; or (B) multiple bankruptcy
filings affecting such real property.” This was a notable enactment
because prior to 2005, in rem relief was rarely granted.® And when it
was, bankruptcy courts relied upon their catch-all powers under
§105(a).”

Further, § 362(b)(20) works in tandem with § 362(d)(4). Subsec-
tion (b) of § 362 lists exceptions to the automatic stay, and § 362(b)
(20) excepts from the automatic stay “any act to enforce any lien
against or security interest in real property following the entry” of an
in rem stay relief order. This subparagraph also lists two notable tests
that allow a debtor to move for relief from an in rem order in a future
bankruptcy case. Namely, if a debtor files bankruptcy to protect their
interest in real property that is subject to an in rem order, that debtor
can move for relief from such order “based upon changed circum-
stances or for other good cause shown.”

Typically, in a stay relief motion, a secured creditor will move
under §§ 362(d)(1) or (d)(2). Stay relief under these Bankruptcy
Code provisions, however, is only in personam stay relief. That is,
it only lifts the stay with respect to an individual debtor. So after
a court grants in personam stay relief against a debtor, a secured
creditor may then continue pursuing its state court remedies against
the debtor, such as an eviction action. On the other hand, in rem stay
relief lifts the stay with respect to the subject real property. Thus, the
creditor protection exists “against not only the debtor, but also every
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non-debtor, co-owner, and subsequent owner of the property.”

If a secured creditor is successful in prosecuting its in rem stay
relief motion under § 362(d)(4), the secured creditor must then
record the order for relief, similar to a mortgage or judgment lien, in
compliance with “applicable State laws governing notices of interests
or liens in real property.”'® Section 362(d)(4) explicitly states that any
federal, state, or local government unit that accepts notices of inter-
ests or liens must accept notices of in rem stay relief orders. Once the
in rem stay relief order is properly recorded, the order is binding in
any subsequently filed bankruptcy case for two years after the date of
the entry of the order.

Another notable enactment came through Congress’s passage of
the Bankruptcy Technical Corrections Act of 2010. Prior to 2010,

§ 362(d)(4) required a debtor’s conduct to be part of a “scheme

to delay, hinder and defraud creditors” to be accorded in rem stay
relief. Thus, the burden of proving a debtor’s scheme was intended
to do all three acts was difficult to meet. The Bankruptcy Technical
Corrections Act of 2010 eased that burden by replacing “and” with
“or,” so a secured creditor need only prove a scheme was intended to
either delay, hinder, or defraud creditors. Accordingly, it is important
to note, when analyzing the case law surrounding § 362(d)(4), that
practitioners are wary of pre-2010 cases that require a scheme to
meet all three elements.

Finally, when considering the automatic stay and in rem stay
relief, and how the Bankruptcy Code provisions work together, it is
important to mention § 362(c)(3). This subparagraph states that, if
a debtor had a chapter 7, 11, or 13 case pending within the preced-
ing 1-year period of the filing of the new bankruptcy case, then the
automatic stay terminates after 30 days. This termination occurs be-
cause such cases are presumptively not filed in good faith. A debtor
may rebut this presumption by showing, with clear and convincing
evidence, that this second case was filed in good faith. This sub-
paragraph is essentially another anti-abuse provision that shifts the
burden on debtors to prove why they should enjoy the benefits of the
automatic stay.

What is a scheme and when does it rise to a level of

delaying, hindering, or defrauding a secured creditor?
Bankruptcy Courts interpreting § 362(d)(4) define a scheme as a
“systemic plan or artful plot that evidences a debtor’s wrongful mo-
tive or intent.”"" In In re Greenstein, the court found it is not necessary
that the debtor be part of the scheme, rather the property need only
be part of the scheme.'? The existence of multiple bankruptcy filings
is not per se sufficient to be a scheme to delay, hinder, or defraud
creditors.” So the question becomes: when does a scheme sufficient-
ly delay, hinder, or defraud a secured creditor such that prospective
in rem relief is warranted? This question is difficult because, by the
very nature of filing a bankruptcy petition, a debtor is delaying and
hindering a creditor’s effort to collect from a debtor.

Courts vary on what debtor conduct rises to a level sufficient to
infer a scheme that is intended to hinder, delay, or defraud credi-
tors.'* This is a fact-specific inquiry that will depend upon the judge
and the district of the Bankruptcy Court. For example, in the Second
Circuit, when analyzing in rem stay relief motions in the context of
multiple filings, Inn re Merlo noted that Bankruptcy Courts in the
Second Circuit focus on (1) “the timing and sequence of filings” and
(2) “the good faith prosecution of the cases.”"* In In re Yellowman, an-
other Bankruptcy Court in the District of New Mexico, however, list-
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ed the following seven factors used to determine when a debtor has
engaged in a scheme intended to delay, hinder, or defraud creditors:

(1) serial filings to stop a foreclosure; (2) the timing of the
bankruptcy filings relative to each other, to proceedings in
the foreclosure action, and to scheduled foreclosure sales; (3)
lack of changed circumstances between filings; (4) failure to
prosecute bankruptcy cases or to honor the obligations of a
debtor in the bankruptcy cases, or other bad faith conduct

in connection with the bankruptcy cases; (5) the inability to
fund a plan; (6) multiple bankruptcy filings by multiple par-
ties to protect common property; and (7) failure to make any
mortgage payments for a long time.'¢

These factors look somewhat similar to factors that Bankruptcy
Courts consider when analyzing whether a bankruptcy case is filed in
good faith, which is an implicit requirement that many Bankruptcy
Courts read into the Code.

Another court, in In re Danley, stated that whether the debtor’s
serial bankruptcy filings was a scheme intended to delay, hinder, or
defraud creditors must be determined based on the totality of the
facts and circumstances.'” The Court considered the amount of the
debt and arrearage, the length of the delinquency, and the feasibility
of reorganization to be the focus of its inquiry. The debtors in I 7e
Danley had two loans from a bank, one with a principal balance that
had grown to nearly $475,000 and another with a principal balance
that had grown to $363,000. The arrears on the loans were $96,000
and $173,000, respectively. The debtors had not made a payment on
either loan in about three to four years. The Court found this to be
“very strong, if not conclusive, evidence of a scheme to hinder or
delay” the secured creditor.'

It is quite common for a bankruptcy petition to be filed on the
eve of foreclosure. So a debtor who has multiple bankruptcy filings
in the past few years, but only one of which is on the eve of foreclo-
sure, likely does not reach a level that would constitute a scheme to
delay, hinder, or defraud. Synthesizing the case law surrounding
§ 362(d)(4), if a debtor, or another individual that appears to be
acting in concert with a debtor, has filed multiple (typically three
or more) bankruptcy cases on the eve of foreclosure to save real
property, that is strong evidence that will likely lead a Bankruptcy
Court to grant in rem stay relief.

Another factor listed in the Yellowman case that other Bankruptcy
Courts have considered is whether there has been a change in circum-
stances since the previous filings that would allow a court to find that
the present bankruptcy case is proper. This factor is likely linked to an
exception to the exception regarding in rem stay relief found in
§ 362(d)(4)(B). Buried within the language of this subparagraph about
properly recording an in rem stay relief order, the Bankruptcy Code
states that a debtor may seek relief from an in rem order “based upon
changed circumstances or good cause shown.” A secured creditor
should look to whether a debtor can now confirm a plan under the
new bankruptcy case, whether a debtor has greater or additional
income since the previous case, or whether a debtor has attempted to
cure the default. If a debtor can prove one of the following, a Bank-
ruptcy Court will be much less inclined to grant the in rem request.

In sum, if the same debtor or multiple debtors have filed mul-
tiple bankruptcy cases to save the same real property on the eve
of foreclosure, and the prosecution of those bankruptcy cases has



been suspect, a secured creditor should strongly consider whether it
should seek the extraordinary remedy of in rem relief provided for in
§ 362(d)(4). Some debtors are able to evade their secured creditors
for years and sometimes decades. It would be prudent for a secured
creditor that finds itself in this position to proactively exercise all of
its available remedies sooner rather than later.

Issues with Timing

Another issue that arises with in rem stay relief orders is timing.
Under § 521(i), a bankruptcy case is automatically dismissed if not
all the information required under subsection (a)(1) of § 521 (such
as a list of creditors, schedules of assets and liabilities, statements

of financial affairs) is not filed within 45 days of the petition date.
Because many of the bankruptcy petitions in these scenarios are filed
on the eve of foreclosure, the bankruptcy petitions are often “skele-
ton” filings. A “skeleton” filing means that a debtor will simply file a
bankruptcy petition to quickly prevent the foreclosure, but fail to file
all the required documents under § 521(i). These bankruptcy cases
will be dismissed automatically on the 46th day.

Secured creditors must act quickly in pursuing their in rem stay
relief rights or risk further delay. There are three options a secured
creditor may pursue to navigate this timing issue. First, a secured
creditor may file an emergency motion to set an accelerated hearing
on the matter to have a hearing on the in rem stay relief order prior
to the expiration of the 45-day period. Second, if the 45-day period
lapses, a secured creditor may consider filing a motion to reopen
the case and request the bankruptcy court hear the in rem stay relief
motion. Third, there are examples of Bankruptcy Courts exercising
their jurisdiction over estate property in a case that was dismissed."
Interestingly, In re Buczek held that, unlike §§ 362(d)(1) and (2),
paragraph (4) addresses property rights subsequent to dismissal
because paragraph (4) deals with all current and prospective inter-
ests in real property.” The Bankruptcy Court in Buczek granted the
secured creditor’s in rem stay relief request based on this rationale.
So even if a debtor’s bankruptcy case is dismissed for failure to file
all the required documents of § 521(i), a secured creditor should still
consider filing an in rem stay relief motion.

Who is Entitled to Notice?

Another issue to consider when seeking the extraordinary relief
provided by § 362(d)(4) is who is entitled to notice before a Bank-
ruptcy Court may grant an iz rem stay relief motion. Because in rem
relief may affect interested parties other than the debtor, simply
sending notice to the debtor is often insufficient. The Bankruptcy
Court in Buczek recognized this problem and stated that when a
secured creditor requests in rem relief, “appropriate notice should
generally include not only the debtor, but also the record owner

of the property.”” Failure to give notice to the record owner of the
property may result in a denial of an in rem stay relief request, so
secured creditors must do their due diligence when serving their in
rem stay relief motion.

Isan Adversary Proceeding Required?

Finally, some creditors request a 180-day ban on filing a bank-
ruptcy petition when dealing with abusive debtors. When such
requests are made pursuant to the court’s § 105 powers, rather than
§ 109(g),** a court may find an adversary proceeding is required
because the request is in the nature of an injunction. When filing an

in rem stay relief motion, however, an adversary proceeding is not
required.” Motions for relief from the automatic stay are contested
matters governed by the Federal Rules of Bankruptcy Procedure
Rule 9014.>* Whereas any request for injunctive, declaratory, or
other equitable relief, such as requesting a 180-day ban prohibiting
a debtor from filing bankruptcy under § 105, requires the filing of
an adversary proceeding. This is another advantage to requesting in
rem stay relief under § 362(d)(4), it is more time and cost-efficient
than alternative remedies.

Conclusion

As consumer bankruptcy filings rise and crafty debtors seek to avoid
foreclosure, § 362(d)(4) can be an excellent, but often overlooked,
tool to avoid years of litigation in multiple courts. So long as a
secured creditor acts quickly, the facts are sufficient to support a
finding of a scheme intended to hinder, delay, or defraud, proper
notice is given to the record owner of the property, and the in rem
order is properly recorded, a secured creditor has a good probability
of preventing the automatic stay from frustrating a secured creditor’s
attempts to exercise its state court remedies. ®
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any federal practitioners have heard of the National Conference of Bankruptcy Judges
(NCBYJ), an association of active and retired U.S. bankruptcy judges. Many know us because
every year we host the largest bankruptcy conference in the United States. But NCB] is not
just for bankruptcy judges and insolvency lawyers. At our most recent conference in Austin,
Texas, we hosted over 1,400 judges, academics, lawyers, financial advisors, accountants, investors,
and media. Programs were presented by numerous of our professional partners in furtherance of
our mission to present best-in-class CLEs and facilitate exchanges of ideas and collegiality among
bankruptcy professionals. NCB]J also provides input into important legislative matters, promotes
diversity, and publishes a peer reviewed journal on bankruptcy law and a newsletter. We also utilize
our expertise to improve the administration of the bankruptcy system, advance civic engagement,
and so much more. We are also proud of our growing alliance with the FBA.

This article will provide a bit of background on the structure of
NCB]J, delve into some of NCBJ’s nearly 100 years of history, and de-
scribe its annual conference and the work of its 20-plus committees.

NCBJ's Structure

There are 345 authorized bankruptcy judgeships in the United States,
299 active-duty, full-time bankruptcy judges, and 26 bankruptcy
judges on recall status. A high percentage of the active bankruptcy
judges are members of the NCB]J, in addition to many retired bank-
ruptcy judges. NCBJ’s Board of Governors consists of the four offi-
cers of the NCB]J, four at-large governors, and 11 circuit governors.
Board members take their positions on the newly constituted Board
at the annual Conference of the NCB]J. The Executive Committee of
the Board is made up of the president, the president-elect, the secre-
tary, the treasurer, and the immediate past president. The Executive
Committee and Board meet monthly.

In addition to the work of the Executive Committee, much of
NCBJ’s work is done by its more than twenty standing, special, and
ad hoc committees and publications. These committees and publica-
tions are discussed in section four below.

NCBJ's History and Some Comparisons with the Present
NCBJ has a long and interesting history. The first permanent bank-
ruptcy law in the United States was the Bankruptcy Act of 1898.
Before then, there were periods when there were no bankruptcy
laws in the United States. The first, second, and third bankruptcy
laws were in effect from 1800 to 1803, 1841 to 1843, and 1867 to
1878, respectively.

The first attempt at a national organization of bankruptcy judges,
then called “referees in bankruptcy” or “bankruptcy referees,” was
made by a group of thirty referees in 1899. The organization disband-
ed five years later.
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By 1920 there were more than 500 bankruptcy referees nation-
wide who were mostly isolated and spread across 84 judicial districts.
Referees, most of whom held part-time positions, were appointed by
district courts for two-year renewable terms and were removable at
will. Decisions of bankruptcy referees were not reported. There were
no uniform bankruptcy practices. Referees were criticized as being
inefficient, having conflicts of interest, and disproportionately using
bankruptcy estate assets to pay costs of administering the estates. Ex
parte communications between referees and parties were common.
Prominent law firms did not practice in the bankruptcy arena, which
was dominated by small cliques of attorneys and other professionals.
There was some concern that Congress would repeal the Bankruptcy
Act of 1898.

It was in this climate that the National Association of Referees in
Bankruptcy (NARB or Association), NCBJ’s predecessor organiza-
tion, was born. On July 9 and 10, 1926, 82 referees from 26 states and
the District of Columbia gathered in Detroit to form NARB. A mo-
tion to form a permanent organization “unanimously carried even
though the Referees would not necessarily be permanently in office.”

At the 1926 organizational meeting, the Association adopted a
constitution, elected officers and directors (one from each of the
circuits, except the U.S Court of Appeals for the Tenth Circuit that
had been established only four months earlier), formed four commit-
tees (Ethics, Legislation, Resolutions, and Uniformity of Practice),
and launched the Journal of the National Association of Referees in
Bankruptcy. The initial subscription price for the journal was $5.00
per year, “payable in advance.”

NARB’s purposes, as stated in its constitution, was “to pro-
mote better acquaintance and co-operation among the Referees in
Bankruptcy of the United States Courts, to secure a greater degree
of uniformity in the administration of estates in Bankruptcy, to
encourage expedition in the liquidation of estates and economy in
the administration thereof, and generally to improve the practice in
bankruptcy cases.”

NARB quickly developed a relationship with the American Bar
Association’s (ABA) newly formed bankruptcy committee and the
Commercial Law League of America and over time formed relation-
ships with other organizations in the bankruptcy community.

At the second annual meeting, held in Buffalo, New York on
August 29 and 30, 1927, NARB adopted a Code of Ethics for Referees
published in its journal. The code of ethics included a declaration
to the public of the things for which referees stand, a statement of
principles, and a guide of conduct for referees. The statement of prin-
ciples states that the public trust in the office of referee “demands the
highest degree of honor, skill and efficiency, and condemns dishon-
esty in any form, inefficiency, waste and delay.” The code of ethics
described its force and effect as, “The adoption of this Code of Ethics
by the National Association of Referees in Bankruptcy places an ob-
ligation on each of its members to a sincere and faithful observance
of the rules of conduct therein set forth.” By the end of 1927, 203
referees had become members of the new Association. By 1933, its
referee membership had increased to 241.

The Association’s journal served the important functions of
reporting the Association’s affairs, fostering an exchange of ideas
and debate among referees, and reporting on other matters affecting
the administration of the bankruptcy system. The journal included
reports on NARB’s annual conferences and its activities and those
of affiliate organizations; NARB committee reports; discussions of
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legislation and referee practices and procedures in different districts;
and of legal issues of interest. It also included information about
appointments and retirements of referees; reviews of bankruptcy
related books; and memorials.

Over time, the journal evolved to include and focus more on
scholarly articles about bankruptcy issues, to report notable deci-
sions by referees, and to review or discuss bankruptcy legislation
in prospect or as enacted. Reporting referee decisions served a
particularly important purpose prior to the launch of the Bankruptcy
Reporter in 1979.

NARB’s Committee on Uniformity of Practice was charged with
formulating proposed rules of bankruptcy procedure. The commit-
tee was comprised of referees, receivers, trustees, attorneys, and
other bankruptcy professionals. In the October 1930 edition of the
journal, NARB published 100 uniform bankruptcy rules proposed
for adoption by district courts. NARB also adopted a comprehensive
set of proposed amendments to the Bankruptcy Act, published in
the October 1932 edition of the journal.

NARB played an important role in the drafting of the Chan-
dler Act of 1938, named after the then Chair of the U.S House of
Representatives Judiciary Subcommittee, Walter Chandler. Referee
Paul H. King, NARBs first president, chaired the National Bank-
ruptcy Conference that drafted the statute. The Chandler Act, which
amended the 1898 Act, together with the original 1898 Act and the
Bankruptcy Reform Act of 1978, are the most significant bankruptcy
laws adopted in the United States.

A bill was introduced in the House on January 2, 1943, drafted
largely by the National Bankruptcy Conference, to reform the referee
system. At that time, referees were appointed for two-year terms by
district judges, were removable at will, were paid per case fees and
commissions, and mostly held part-time positions. The bill, which
was enacted as the Referee Salary Act of 1946, increased the term
of referees to six years, gave them fixed salaries and federal judicial
benefits, provided for removal only for incompetence, misconduct,
or neglect of duty, and fostered a policy of full-time referees. By
receiving a fixed salary, some referees would earn a lot more but
some, primarily those who presided over the larger cases, would
earn substantially less. With more full-time referees, many part-time
referees would lose their positions. The Judicial Conference of the
United States (JCUS) supported the bill. Although NARB’s journal
contained detailed summaries of the bill, NARB was conspicuously
silent in not taking a position, presumably because doing so would
be too divisive within NARB’s referee membership. After passage of
the bill, over half of the referees lost their jobs.

Many years later, NCBJ’s approach addressing how NARB dealt
with the bill that became the Referee Salary Act of 1946 is reminis-
cent of how NCBJ addressed possible bankruptcy venue reform.
Bankruptcy venue reform would spread mega bankruptcy cases
across the country instead of concentrating them in a few judicial
districts. Instead of taking a position on the issue, NCB] issued a
white paper addressing pros and cons. Venue reform has not yet
gained overwhelming traction.

The World War II years were a very difficult time for NARB
and for referees. Several NARB meetings were cancelled, and both
NARB and many referees experienced financial difficulties. For the
six-year period from 1937 to 1942, the number of new bankruptcy
cases filed in the United States was more than 50,000 annually. In
1943, the number of new cases dropped to 34,711 and the next year



to 19,535, an overall decline in the two-year period of approximately
62.5%. At NARB’s 1944 annual conference, there was great uncer-
tainty regarding whether the decline in bankruptcy case filings had
touched bottom. Some thought it had, but in 1945 the number of
new cases dropped to about 12,000 and in 1946 to 10,196, the lowest
number of cases filed in any year since enactment of the Bankruptcy
Act of 1898.

In 1940, there were 453 referees in the United States. Many
joined the military during World War II. The next year, the number
declined to 378, and by 1946 to 334. Although the number of referees
declined by about 25% between 1941 and 1945, the number of new
case filings during the same period declined by about 75%. Although
the increase in filings could not be predicted at the time, by 1954
filings had increased fivefold from the bottom in 1946 to 53,136, and
by 1970 to about 200,000.

The statistics regarding bankruptcy case filing levels during and
after World War IT and the uncertainty about future filing levels after
the war presents an interesting comparison to the present. There
were 1,618,907 bankruptcy cases filed in 2004. Case filings spiked
the next year to 1,782,643 with bankruptcy legislation looming that
would decidedly tip the scales in consumer bankruptcy cases in favor
of creditors. In 2006, after passage of the 2005 legislation, case filings
dropped the next year to 1,112,542. Following a recession in 2008
and 2009, in 2010 bankruptcy case filings peaked again at 1,596,355.
Gradually declining over the next decade during years of relative
prosperity, before the Covid pandemic in the United States, bank-
ruptcy cases leveled off in 2016 to 2019 at around 780,000 per year.
As a consequence of the Covid pandemic, total case filings decreased
by about half to 383,810 by 2022. For the 12-month period ending
September 30, 2023, filings increased to 433,658. Like filing levels
in the years following World War II, future bankruptcy case filing
levels in the years following the Covid pandemic are uncertain. This
uncertainty poses significant challenges for NCBJ and bankruptcy
courts with respect to the division of scarce funding resources within
the federal judiciary.

At its 1965 annual meeting NARB revised its constitution to
change its name to the National Conference of Referees in Bankrupt-
cy (NCRB). NCRB also revised its statement of purpose to read:
“The purpose of the Conference shall be to promote better acquain-
tance and co-operation among the referees in bankruptcy of the
United States Courts, to secure a greater degree of uniformity in the
administration of estates in bankruptcy, to encourage expedition in
the liquidation of estates and economy in the administration thereof,
and generally to improve the practice in bankruptcy proceedings.”

New bankruptcy rules were adopted, effective October 1, 1973,
that identified referees in bankruptcy as bankruptcy judges for the
first time. The NCRB wasted no time in changing its name again, in
1973, to the National Conference of Bankruptcy Judges (NCB]). Yet
the Bankruptcy Act of 1898, then in effect, still used the designation
“referee in bankruptcy,” not “judge.” Between October 1, 1973, and
the effective date of the Bankruptcy Act of 1978, many district judges
refused to refer to bankruptcy referees/judges as judges.

The Winter and Summer 2004 issues of the NCBJ Conference
News contained a lengthy two-part interview of Professor Lawrence
King. Professor King was a renowned professor of bankruptcy law
and secured transactions at New York University and was editor in
chief of Collier on Bankruptcy for many years. Professor King was
asked about how a bankruptcy trustee administering an estate under

the Bankruptcy Act of 1898 had to be a business expert as well as a
good bankruptcy lawyer. Professor King responded with this humor-
ous story:

The really good trustees made a lot of the business decisions
themselves and they had an acumen for that. Bill Rochelle
had - I think it was either a circus or a zoo [in the bankruptcy
estate]. I don’t remember, and he sold an elephant. He had
sold it to somebody in Atlanta for $5,000. And I said 'Bill, isn’t
that awfully cheap for an elephant?' He said ‘Very cheap for an
elephant and I was highly criticized for a while.” I said ‘What
happened after a while?” He said ‘Well we also had this dog.
sold the dog for $30,000.” I said “An elephant for $5,000 and a
dog for $30,000? How?’ He said, “You don’t understand. Ele-
phants have buddies, and if they don’t have their buddies near
them all the time they don’t eat, they don’t sleep, they don’t
behave. I sold the elephant without his buddy and his buddy
was this dog. These people found they had to buy the dog’

Some things never change. Today’s best bankruptcy trustees must
be business experts and good lawyers. And buyers do not always
perform adequate due diligence. By the way, the Bill Rochelle in
the story is the father of the Bill Rochelle who writes the American
Bankruptcy Institute’s Rochelle’s Daily Wire read religiously each day
by a large number of bankruptcy judges and lawyers and other bank-
ruptcy professionals. Bill’s father was among the great bankruptcy
lawyers in the nation.

In 1970 and 1971, the academic and news aspects of the Journal of
the National Conference of Bankruptcy Referees were separated into
two publications, the American Bankruptcy Law Journal (ABLJ) and
an NCRB newsletter. Judge Conrad K. Cyr was the editor in chief of
the last issue of the Journal of the National Conference of Bank-
ruptcy Referees and the first ABLJ editor in chief. Judge Cyr was a
referee/judge from 1961 to 1981, president of the NCB] from 1976 to
1977, a district judge from 1981 to 1989 in the U.S. District Court for
the District of Maine, and a judge on the U.S Court of Appeals for the
First Circuit from 1989 to 2007. The first ABLJ edition featured a lead
article by Harvard law professor Vern C. Countryman, a particularly
renowned expert in bankruptcy and commercial law.

The span from 1980 to 1990 was a tumultuous time for the
bankruptcy system and for bankruptcy judges in the United States.
In 1978, Congress enacted the Bankruptcy Reform Act of 1978
which became effective October 1, 1979 (1978 Act). It established
bankruptcy courts in each judicial district and vested bankruptcy
jurisdiction in bankruptcy courts. It also provided that after a transi-
tion period, bankruptcy judges would be appointed by the President
and confirmed by the Senate for 14-year terms, and two bankruptcy
judges would serve on the JCUS. On June 28, 1982, less than three
years later, the U.S. Supreme Court issued Northan Pipeline Co. v.
Marathon Pipeline Co., 459 U.S. 813 (1982), holding that the juris-
dictional grant to bankruptcy judges was unconstitutional because
bankruptcy judges were not Article III judges. The Supreme Court
delayed the effective date of its decision to give Congress time to fix
the problem.

The primary source of controversy surrounding how to fix
the constitutional infirmity of the 1978 Act was whether to make
bankruptcy judges Article III judges. Two bills were introduced
in the House, the Rodino-Fish bill would make bankruptcy judges
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Article IIT judges, and the other (H.R. 3257) would vest bankruptcy
jurisdiction in the district courts and allow district courts to refer
the exercise of their jurisdiction to bankruptcy judges with certain
limitations. Then president of the NCB]J, Judge Hal J. Bonney, and
other members of the NCBJ, worked tirelessly in support of the
Rodino-Fish bill. The JCUS, Administrative Office of the Courts
(AO), and then Chief Justice Warren Burger personally, all lobbied
Congress not to grant bankruptcy judges Article III status.

Although bankruptcy judges were not granted Article III status
under the bankruptcy amendment and Federal Judgeship Act of 1984
(BAFJA), the court of appeals, not district courts, appoint bankrupt-
cy judges to fill vacancies; the Circuit Judicial Council may remove
a bankruptcy judge during the judge’s renewable 14-year term only
for incompetence, misconduct, neglect of duty, or physical or mental
disability; each bankruptcy judge has the right to appoint a law clerk
and a secretary and other staff as the AO determines to be necessary;
upon certification by the circuit judicial council that the number of
cases and proceedings so warrants, bankruptcy judges in a district
may appoint a clerk of court; and the clerk of court may appoint and
remove necessary deputies, with the approval of the bankruptcy
judges in the district, in such number as the AO approves.

In 1985, only one year after passage of BAFJA, the Judicial Con-
ference urged consolidation of district court and bankruptcy court
clerks’ offices to save costs where feasible. NCB] President Judge
Ralph H. Kelley and others played a prominent role in an effort that
resulted in enactment of 28 U.S.C. §156(d) in 1986, which provides:
“No office of the bankruptcy clerk of court may be consolidated with
the district clerk of court office without the prior approval of the
Judicial Conference and the Congress.”

In 1987 and 1998, NCB], through its legislative committee, was
instrumental in efforts resulting in an amendment to 28 U.S.C.
§153(a), which substantially increased the salaries of bankruptcy
judges, and in passage of the Retirement and Survivor’s Annuities for
Bankruptcy Judges and Magistrates Act of 1988, which established
the retirement packages for bankruptcy judges and magistrate judges
in effect today.

Over the years NCBJ and its predecessors, NARB and NCRB,
have addressed many constitutional, budgetary, legislative, and
bankruptcy practice challenges. For example, certain cost contain-
ment initiatives under consideration today by the JCUS present
serious challenges to bankruptcy courts and the NCBJ given current
budgetary pressures on the judiciary, lower bankruptcy cases filings
nationwide, and the balance of power. Greater budgetary pressures
on the judiciary creates greater pressure on prioritizing the allocation
of scarce resources. Lower bankruptcy case filings after the Covid
pandemic have reduced bankruptcy court fees as a source of revenue
for the judiciary. Future bankruptcy case filing levels are inherently
unpredictable.

NCBJ's Annual Conference
NCBJ’s premier event is its conference held annually in the fall in
different cities throughout the United States. It is quite a produc-
tion. A remarkable diversity of organizations in the bankruptcy and
insolvency field participate. It is a great place to learn, network and
meet colleagues and for insolvency professionals to meet bankruptcy
judges.

As noted above, the 2023 NCBJ Annual Conference was held
in October in Austin, Texas, where it hosted over 1,400 attendees,

70 . THE FEDERAL LAWYER - Winter 2024

including more than 200 sitting and retired bankruptcy judges, as
well as attorneys, law professors, economists, accountants, apprais-
ers, investors, and many others. The five-day conference included
30 educational programs, 47 meetings, 24 meals and receptions, and
over a dozen organized social events.

At the 2023 conference, in addition to NCBJ, a who’s who of in-
solvency organizations presented educational programs and awards,
hosted receptions, held meetings, sponsored breakfasts, lunches or
dinners, or otherwise participated in the 2023 conference, includ-
ing the American Bankruptcy Institute, ABA, American College of
Bankruptcy, American Inns of Court, Association of Restructuring
and Insolvency Advisors, Commercial Law League of America, In-
ternational Women’s Insolvency & Restructuring Confederation, and
National Association of Bankruptcy Trustees. Can you now name
this alphabet soup of organizations: AIC, CLLA, NCB]J, AIRA, ABI,
IWIRC, ABA, NABT, and ACB?

NCB]J holds its annual members and board of governors meeting
at the annual conference as well as an organizational meeting to
install the new board for the next year. The annual meeting features
reports from the executive director of the AO, chairs of NCB]’s vari-
ous committees and publications, the chair of the JCUS’s Committee
on the Administration of Bankruptcy (CABS), an economist, and
many others. Next year’s conference will be held at the beautiful
Seattle Hyatt Regency from Sept. 17 through 20, 2024. The NCB]J
conference is so large that NCBJ must contract with host hotels
many years in advance. Future conferences will be held in Chicago
(2025), San Diego (2026), Boston (2027), New Orleans (2028), and
Denver (2029).

NCBJ's Committees and Publications

In addition to NCBJ’s annual conference, NCBJ’s various committees
work year round on a wide array of missions. Here is a list of some

of the many standing, special, and ad hoc committees and their
missions. This partial list gives one some insight into the breadth of
NCBJ’s activities and the good work it accomplishes:

o Academic Recognition Committee. Provides grants and awards
to academics, jurists, and empirical researchers to promote the
development of a just, fair, exemplary, and impartial bankruptcy
system in the United States.

o Behind the Bench. Develops four to eight consumer and com-
mercial webinars each year for dissemination to bankruptcy
professionals across the globe.

o Blackshear Committee. Provides a stipend for up to five minority
attorneys to attend NCBJ’s annual conference. This Committee is
named after the highly esteemed Judge Cornelius Blackshear.

o Conference News Committee. Produces and publishes the NCBJ

Conference News, the quarterly judges-only official newsletter of
the NCBJ.

o Diversity, Equity & Inclusion Committee. Promotes diversity,
equity, and inclusion within the bankruptcy profession and on
the bankruptcy bench.

o Education Committee. Provides timely, challenging education
on bankruptcy and other related topics to all registrants at each
annual NCBJ conference.

o Ethics Committee. Assists the officers and members of NCBJ on
ethics issues in connection with their NCB] activities.

o Federal Rules Advisory Committee. Studies and prepares com-



ments on proposed amendments to the Federal Rules of Civil
Procedure, Bankruptcy Procedure, and Evidence.

o International Judicial Relations Committee. Serves as a resource
for NCB]J on international matters, including judicial exchange,
educational programs, and organizational collaboration.

o Liaison Committees. Maintains and fosters ongoing relation-

ships, cooperation, exchanges of ideas between NCBJ and other
organizations, including the ABA, ABI, ABJA, CLLA, HNBA,
NABT, NACTT, NBA, NCBC, TMA, UST, and the FBA.

o Legislative Commiittee. Offers NCBJ’s perspective and educates
members of Congress on issues important to the bankruptcy
court system. NCB]J works with the FBA in this regard as well
as with its sister organizations the Federal Judges Association
(FJA-Article ITI Judges) and the Federal Magistrate Judges Asso-
ciation (FMJA-Magistrate Judges).

e Membership Committee. Welcomes new judges to the bench,
seeks to engage them in the work of NCBJ and helps orient
them on the many elements of NCB]J’s annual conference. This
committee also orders awards and produces memorials for
deceased colleagues.

o NextGen Committee. Selects and hosts up to 50 up-and-coming

bankruptcy practitioners from all areas of the country. Applicants
must have three to ten years of experience with bankruptcy law
comprising 50% of their practice.

o Public Outreach Committee. Develops programs and activities
that educate and inform the public and the non-bankruptcy judi-
ciary about bankruptcy law. At the annual NCBJ conference, this
committee pairs up with a local charity and often raises several
thousands of dollars in cash, supplies and/or services delivered to
that charity. In its effort, NCBJ usually partners with the local bar
and other insolvency communities to promote the local charity
to make a greater impact. NCBJ always aims to be a grateful guest
in our host cities.

o Retired Judges Committee. Serves the needs of retired bank-
ruptcy judges.

o Schwartz Roundtable Committee. Fosters collegiality among
bankruptcy judges by guiding roundtable discussions at NCB]J’s
annual conference on important legal topics and issues.

After separation of the ABLJ and NCRB newsletter into two
publications, the first incarnation of the newsletter was the irrev-
erent The Silver Whistle, published a few times in 1970 and 1971.

Its logo included a photo of a referee in a black and white vertically
striped shirt blowing a silver whistle. In 1976, NCB]J decided to
publish a more professional newsletter and launched the NCBJ
Conference News.

Both the ABLJ and NCBJ Conference News have flourished as sep-
arate publications. The Conference News is published quarterly. ABLJ
is now published three times/year. The ABL] is a peer-reviewed law
review journal that publishes scholarly articles focusing on bankrupt-
cy law and related subjects to promote the exchange of ideas and a
deeper understanding of bankruptcy issues, particularly among its
core audience. ABLJ’s core audience includes judges, bankruptcy
professionals, academics, legislators, other policymakers, and early
career professionals in the insolvency community. Its editorial staff
consists of an editor in chief and four associate editors, all of whom
are bankruptcy judges. ABLJ is published exclusively in digital for-
mat and may be accessed free of charge at: https://ablj.org/.

The NCBJ Conference News currently has an 11-member staff,
consisting of an editor in chief, managing editor, layout editor, and is-
sue editors (two of whom are Conference News photographers). The
quarterly publication is a lifeline between NCBJ and its membership
and is the primary source of information for most bankruptcy judges
about NCBJ’s activities and activities of fellow judges. Each issue
runs about 30 pages.

Conclusion

As you can see, NCBJ is much more than a “union” of bankruptcy
judges who host a “see and be seen” conference for insolvency pro-
fessionals. True to its mission, NCBJ leads the insolvency profession
with best-in-class CLEs, input into important legislative matters ad-
dressed on Capitol Hill, thoughtful leadership through its law review
journal, civic engagement though its Blackshear, NextGen, Diversity
and Public Outreach Committees, and so much more. NCB] is proud
of its rich history and its engagement with the many insolvency-relat-
ed professional organizations, including the FBA. Come join us! ®

Judge Robert H. Jacobvitz
was appointed to the U.S.
Bankruptcy Court for the
District of New Mexico
effective August 10, 2009,
has served as Chief
Bankruptcy Judge for the
District of New Mexico
since August 12, 2012, and
has been a member of the
Tenth Circuit Bankruptcy Appellate Panel since November 8, 2012. He is a Fellow
in the American College of Bankruptcy. While in private practice, Judge Jacobvitz
received an Outstanding Bankruptcy Lawyer Award for New Mexico. Judge
Jacobvitz is a former president of the New Mexico Jazz Workshop and is an avid
nature photographer. Judge Daniel P. Collins was appointed to the U.S.
Bankruptcy Court, District of Arizona effective as of January 18, 2013. Judge
Collins was the 2023 President of the National Conference of Bankruptcy Judges,

is a Fellow in the American College of Bankruptcy, is on the 9th Circuit’s Trial
Improvement Committee, is on the JCUS’s Bankruptcy Judges Advisory Group,
and was on the national Board of the American Bankruptcy Institute.
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Risky Bus

Merchant Cash Advances

TARA TREVORROW

very so often someone figures out how to

spin revenue seemingly out of thin airand a

new product hits the financial market. In the

early 2000s, traders bundled mortgages into
blocks and sold fractional interests in the packaged
unit. By the end of the decade, the housing market
imploded, making much of the security worthless
and leading to the great recession. That meltdown
quickly ended the Commercial Mortgage-Backed
Security market’s hyperactive, high-achieving
phase. Fast-forward a few years, and there is new
darling in the financial world: merchant cash
advances, or MCAs.

As the name implies, an MCA is akin to a payday loan for a
business. A casual observer would guess, based upon the name, that
MCAs carry substantial risk and are governed by existing lending
laws. But they would be wrong. MCAs often carry no risk at all,
which begs the question of what exactly they are. They skirt the
edges of established lending law by classifying themselves as “sales”
rather than loans.

MCAs are touted as sales of future receivables, and early case
law from state courts shows that for a time, at least, that designation
was accepted as true. The MCA market continues to mature without
governmental regulation, and MCAs are now making their way into
federal court, with dealmakers often landing in bankruptcy court
alongside their small business clients. The results are fascinating.

This article explores the world of MCAs and points out issues that
bankruptcy courts must evaluate in the broader context of a chapter 11'
restructuring case. Although the current trend seems to favor settlement
prior to trial, some cases are making their way through to the bitter end,
with federal courts issuing opinions that call things as they are.

To describe what is happening and why, this article covers the
nature of MCAs, their role within the U.S. economy, and spotlights
arecent case tackling complex issues of contract interpretation and
New York state law.

What is an MCA?

For the uninitiated, the concept of an MCA is counterintuitive
because the terminology does not match the deal structure. The
first thing to understand is that the titles of MCA agreements and
terms used in describing them are deliberately one step off of reality.
Although most MCAs look and function exactly like a loan, MCA
providers classify them as “sales”.

Marketed as a “purchase” of future receivables, MCAs hail from
the line of accounts receivable financing more familiarly known as
factoring. Factoring is a form of financing where a business entity
sells its interest in invoiced-but-as-yet-uncollected amounts due
to the business (“accounts receivable”) at a discount to an outside
source of financing. The financier (“buyer”) offers immediate cash
to the business entity (“seller”) and receives in return the right to
collect on the unpaid invoices as well as an additional sum (“factor
rate”) to compensate for the potential risk of uncollectible invoic-
es. To mitigate the risk of non-payment on the “sold” invoices, the
financier/buyer usually restricts their “purchase” to the most recent
and credit-worthy accounts receivable.

MCAs are similar to traditional factoring arrangements in most
respects but differ in that they cover only receivables linked to credit
card (or debit card) transactions. This is an intentional distinction.

Limiting an MCA provider’s “purchase” to credit/debit card
sales transactions offers a certain amount of predictability regarding
payment. Although chargebacks are possible, the credit card issuer
essentially guarantees timely (and full) payment of the subject in-
voices pursuant to the terms of its own agreement with the cardhold-
er. In contrast to payment via check, business to business credit, or
some other trade arrangement, payment via credit card settlement is
arelatively sure win.
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As another condition of their “purchase,” MCA providers also
frequently require businesses to segregate credit card receivables
into a designated merchant account. The reasons for this isolation
are twofold: first, it gives MCA providers certainty as to which
receivables are “theirs”, so to speak, and second, it enables MCA
providers to do a clean sweep of the merchant account, plucking
off its daily or weekly ration of the small business’s income.

A bit more explanation of the key components may help. Three
concepts are important at this stage: merchant accounts, holdbacks,
and sweeps.

Merchant accounts

A merchant account is a separate bank account designed to function
as a clearinghouse for credit card and debit card payments. Depend-
ing upon the type of credit card processor a small business uses, the
business’s receivables may be commingled with receipts from other
businesses, or held entirely separate in an account linked to only that
business. MCA providers may prefer the latter arrangement because
it makes it simpler to earmark the receivables that the MCA provider
has “purchased.”

The requirement of a specialized bank account for credit card
transactions derives from the nature of credit card processing
itself, not MCAs. Without going into extensive detail regarding the
mechanics, the process involves multiple steps. There is an initial
validation, or credit check, at the time of sale (usually happening
seconds after a credit card is inserted into a point of sale (POS) ma-
chine). A day or two later, a settlement phase occurs after a verifica-
tion and authorization process. The end result is a transfer of funds
to the waiting merchant, either into a special merchant account for
that small business, or perhaps an operating account (after a stopover
into a merchant account held by a third party processor).

Requiring a small business to place credit card receivables into a
designated merchant account makes collection a simple process for
an MCA provider. The funds are ready and waiting as soon as the
settlement process finalizes, and there is no concern that a sweep of
the account will result in an inadvertent transfer of “unsold” funds
earmarked for operational costs.

So why does this matter?

There are a number of reasons, with the most significant being
that segregation of potential MCA repayment funds alleviates the
risk of nonpayment. If a credit card receivable comes in, the MCA
provider knows and has immediate access to it. This makes sense if
you accept the characterization of the MCA arrangement as a “sale”.
It makes less sense when you look at the transaction from a 10,000
foot level, peeling back the layers to reveal the heart of the deal.
From a higher vantage point, the segregation strongly resembles a
risk mitigation device.

In order to understand the full picture, a bit more explanation of
the mechanics of MCA transactional requirements may help. The
next concepts to grasp are sweeps and holdbacks, as both functional-
ly ensure prompt (and full) payment of the “sold” receivables to the
MCA provider.

Holdbacks and Sweeps

Unlike traditional loans, most MCAs require payment of a fixed
amount on a daily or weekly basis. That payment amount incorpo-
rates a baked-in factor rate that functions similar to an interest rate in
practice, if not in theory. (Remember, MCA providers contend that
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the transaction is a “sale,” not a loan.)

The way that the MCA provider collects the “purchased” receiv-
ables (plus the factor rate) is nothing if not efficient: they take the
money directly from the merchant account. This is possible because
it’s precisely what most MCA agreements provide.

MCA agreements generally contemplate a transfer of control
over a small business’s finances in two ways: the ability to pull
funds from (“sweep”) a designated account, and the amount that
must remain in the account (ready for a sweep) at all times. The
amount that a merchant must hold available on a daily or weekly
basis is called a holdback.

The ability to simply grab funds when needed is, of course, a
creditor’s dream. There’s no risk of ending up thirsty when you have
access to the well. By requiring a minimum amount of funds to be
ready and waiting at all times (a holdback), and then executing regu-
lar sweeps of the merchant account, MCA providers ensure that they
have constant access to the assets they have “bought.”

Sale versus Loan

The million-dollar question is whether MCAs may rightfully

be called sales (as MCA providers argue) rather than loans (as
bankrupt businesses have begun to argue). The answer currently
depends in large part upon the terms of the subject agreements,
which federal courts are now inspecting closely. Their terms
typically include significant risk mitigation devices, and courts are
taking notice.

In addition to the concepts already described in this article
(segregated funds, holdbacks, and sweeps), MCA agreements may
contain other terms that effectively shift the burden of risk to the
small business. The spectrum varies from silent attacks (like terms
that make a small business “seller” instantly in default) to nuclear
warfare in the form of guaranties ensuring a business owner’s per-
sonal liability even if the company becomes insolvent.

MCA providers contend that these terms (including the ability to
execute on a personal guaranty) are not onerous because they simply
ensure that MCA providers receive the benefit of their agreed-upon
bargain. That type of thinking leads to the all-important question of
what exactly is that bargain? Is it a loan or a sale?

For all practical intents and purposes, if no risk of nonpayment
exists, then existing law provides that the transfer of funds is a
secured loan.> Changing the name to “sale” on the governing docu-
ments doesn’t magically transform the transaction into something
that it is not.> And, recently, federal courts have begun to focus on
exactly that: the truth behind the nature of the deal.*

The next step in understanding the world of MCAs is appreciating
why these business arrangements exist.

Why Do Business Owners Agree to MCAs?
With the risk squarely (or seemingly so) on the shoulders of the small
business owner, it’s easy to wonder why anyone would ever agree to
an MCA. MCA providers offer the anodyne platitude that doing so
makes sense whenever the business owner has the ability to generate
revenue in excess of the cost of capital. They aren’t wrong—that is
the textbook answer for why any business should take on debt—but
the circumstances giving rise to an MCA deal frequently have little to
do with seizing a unicorn business opportunity.

First, the daily pressures of running a business are intense.
Margins are often slim, and payroll must be met. Quick cash with



minimal (or no) credit check is appealing when it looks like revenue
is falling short of expectations.

Second, the pervasive marketing of MCAs is relentless. Small
business owners receive unsolicited texts and phone calls seeking a
“purchase” of receivables on a frequent basis. Anecdotal stories of
boiler room sales tactics have begun to surface.

Third, the slick convenience and relative ease of MCA deals are
hard to ignore. Small business owners can sign up online 24 hours
a day. It only takes a few minutes and a handful of clicks for a small
business owner to sign away their business income.

Finally, and most importantly for many small businesses, there
is no other option for outside financing. Traditional small business
financing requires at least two years’ worth of financial statements.
What is a small business to do within the first two years of oper-
ation if a needed piece of machinery breaks down, or there is an
unexpected shortage of key supplies? How can a business survive
the all-important first two years, if not by accessing the only cash
available to it?

The answer is, unfortunately, that the business will likely not
endure either way, absent a phenomenal surge in revenue. The
reason for that dire prediction is none other than the “cost of capital”,
as MCA providers obliquely refer to financing terms that flaunt civil
and criminal usury standards.

Cost of Capital

The cost of entering into an MCA is steep from the small business’s
perspective. Tapping into future revenue at today’s prices means some-
thing has to give. That something is future income, and lots of it.

MCA providers impose a factor rate upon the use of their funds,
or to put it in terms that they prefer, MCA providers include an extra
amount (relative to the total amount of accounts receivable “sold”)
that they will extract from future receivables as part of their “pur-
chase.” (Again, remember that the deal is referred to as a sale rather a
loan, so the factor rate is intentionally not described as interest even
though it serves precisely the same purpose.)

Factor rates are fixed rates that form part of the initial calculation
of the cost of capital. Unlike interest rates, which often refer to a
percentage over the London Interbank Offered Rate (LIBOR) or Se-
cured Overnight Financing Rate (SOFR), factor rates are not linked
to external variables. This additional amount of income that an MCA
provider requires as part of its “purchase” of receivables is disclosed
up front and must be paid regardless of subsequent business pres-
sures or changes in market forces.

Factor rates are expressed as a decimal rather than a percent-
age. That distinction masks the financial impact of seemingly small
numbers.® Factor rates currently range from 1.2 to 1.5.° Assuming
a modest “sale” of $10,000 of accounts receivable, a factor rate of
1.2 (the lowest end of the spectrum), and daily payments of $200,
the total payback amount would be $12,000 spread over 60 days.
Translating that payment plan into more familiar market terms, this
type of transaction would result in the equivalent of an effective
APR of over 225%. Keeping all variables the same and increasing
the factor rate to 1.5 results in the equivalent of an effective APR of
over 421%.

Those eye-watering rates are perfectly legal. Or are they?

Public Policy Issues and Bankruptcy Courts
Bankruptcy courts in particular have a strong public policy incentive

to examine all relevant evidence regarding the nature of a disputed
MCA transaction because this form of financing impacts an essential
part of the broader U.S. economy. Based on the Small Business Ad-
ministration definition of a small business as an establishment with
fewer than 500 employees, there were 7,977,623 small businesses as
of 2020.” Within the past ten years, data indicates that those same
small businesses employ over half of the nation’s private sector work-
force.® The ability of a vital sector of the broader U.S. economy to
reorganize in bankruptcy court (and thereby keep workers gainfully
employed) is no small matter.

Although federal courts cannot and should not attempt to regu-
late an entire swath of the financial industry, looking at all aspects of
an MCA transaction connected to a bankruptcy debtor makes sense
in the larger scheme of evaluating confirmability of a plan or priority
of distribution in a liquidation. In some instances, fraudulent mar-
keting may underlie the business’s entry into an MCA or explain the
existence of an onerous personal guaranty.’ In other instances, the
reasons might be less clear. Whatever the circumstance, bankruptcy
courts must assess the validity, priority, and extent of any potential
liens or other claims to estate assets.

Business debtors are starting to direct the bankruptcy court’s
attention to the full deal structure of burdensome MCAs, including
the circumstances surrounding execution. Sometimes they are not
alone in this endeavor.

Business Debtors Fight Back

In the bankruptcy arena, small businesses are beginning to fight
back against the impact of MCAs on their reorganization prospects.
Well-established small business debtors with traditional loans who
take out prepetition MCAs may find themselves with unlikely bed-
fellows: an institutional lender holding a security interest in cash col-
lateral, or other creditors left holding the bag after an MCA provider
claims a security interest (via an allegedly questionable UCC filing)
against all postpetition income."

Circumstances vary as widely as the types of businesses filing
bankruptcy and their deal partners, so drawing hard and fast legal
conclusions at this stage of the game is difficult. That being said,
there is some commonality in the causes of action and arguments
asserted by business debtors and, to a lesser degree, their unexpected
allies (secured lenders and trade creditors). Complaint allegations
often include Racketeer Influenced and Corrupt Organizations Act
(RICO)" claims (collection of an unlawful debt), furtherance of a
Ponzi scheme, tortious interference with business relationships, vi-
olation of the automatic stay, and lack of compliance with applicable
lending laws.

Causes of action regarding lending laws typically focus on the
laws of one state, New York. The reason follows a simple logical path.
MCA agreements typically refer to New York state law as the govern-
ing law. The motivator for that designation is almost certainly New
York’s confession of judgment process.

Up until 2019, New York’s confession of judgment statute (New
York Civil Practice Law and Rules § 3218)"> allowed MCA providers
to enforce personal guaranties against small business and their own-
ers even if the owners resided out of state. Recent changes to § 3218
have slightly throttled use of the confession of judgment process. In
addition to continuing the existing requirement that confessions of
judgment be filed within three years of execution, a 2019 amend-
ment to the statute limits enforcements to confessions of judgment
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accompanied by an affidavit signed by a party attesting to New York
residency at the time of signing. *

With those observations in mind, two collateral points come into
focus. First, most MCA agreements require collection of receivables
over a maximum of three years. The continuity of timing compared
to § 3218 (also three years) does not appear to be accidental. Second,
the geographic limitations imposed by § 3218 affect only natural per-
sons. “Non-natural persons” (i.e. businesses) reside in any county in
which they conduct business. This rather broad exception opens the
door to enforcement mechanisms against the company itself, even
though the newer version of the statute offers some protection to the
business owner personally.

Current Case Law

Bankruptcy and district courts are wading into the morass formed
by contract interpretation of MCA agreements, evidence regarding
the course of dealing between parties, New York state law (including
banking law), and common sense. Juggling a diverse pool of litigants
and multiple versions of “cash advance” or “revenue purchase”
agreements with slightly varying terms (sometimes in the same
case), courts are shifting their focus to economic reality rather than
window dressing.

Fleetwood Services v. RAM Capital Funding, LLC is a prime ex-
ample of what happens when a federal court dives into the substance
of an MCA transaction.” In a lengthy and detailed analysis, the
Fleetwood court observed that that “hallmark” of a loan under New
York law is whether the principal sum is absolutely repayable.'* This
simple principle evokes a refreshing pragmatism that is likely to in-
fuse future opinions from other courts. If the MCA provider as buyer
assumes significant risk of nonpayment of purchased receivables,
then the transaction seems more like a sale (i.e. caveat emptor). If
the MCA provider has some other form of recourse against nonpay-
ment—for instance, the ability to pursue a personal guaranty—the
transaction looks an awful lot like a loan, no matter what the title of
the agreement may say.

Opinions like Fleetwood dutifully recite and apply existing
standards, including a 3-factor test addressing the loan versus sale
question for MCAs under New York law. The factors are “(1) whether
there is a reconciliation provision in the agreement, (2) whether the
agreement has a finite term, and (3) whether there is any recourse
should the merchant declare bankruptcy.”’® Even after applying
this test, however, courts are free to look at the broader picture and
determine for themselves whether the transaction looks like a duck,
walks like a duck, and quacks like a duck."”

Ultimately, the challenge in analyzing MCA agreements for any
court is not simply acknowledging and applying the existing tests,
but having the time and resources to deeply examine agreements and
facts that intentionally defy obvious categorization. With so much
effort placed into structuring a financing deal as a sale rather than a
loan, the obvious question becomes, why? Why indeed. The answer,
of course, is money, or more specifically, the ability to make (plenty
of ) money without (ostensibly) violating usury law.

Usury

With a little creative license, MCAs can be viewed as the lending
market equivalent of microloans. They are designed to stay in the
lower range of financial markets and tied to a relatively small revenue
stream. For this reason, if designated as loans, they would fall under
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New York state law regarding civil and criminal usury. The civil usury
rate (currently 16%) allows a borrower to plead usury as an affirma-
tive defense in a collection action. The bigger issue for MCA provid-
ers, however, is the criminal usury rate (currently 25%). If an MCA is
aloan, and the factor rate places it well above the criminal usury rate,
then a bankruptcy debtor’s RICO claim might have very big teeth.'

Given the usual set of parameters regarding payment term and
amount, even the lowest commonly available factor rate (1.2) ex-
ceeds the criminal usury rate. That classification fuels a strong incen-
tive for MCA providers to dress up the deal in a non-loan costume.

Whether an MCA must be viewed as a loan ultimately becomes
a key question in the context of a reorganization plan. Should the
MCA provider be able to siphon off accounts receivable vastly in
excess of whatever amount the small business originally accepted
in cash? Is the MCA a disguised criminally usurious loan? Orisita
bona fide sale?

Complicating a bankruptcy court’s analysis are two competing
concerns. First, even if one accepts the premise that an MCA is, in
substance, a sale, the deal terms are almost always punishing. It’s dif-
ficult to imagine a scenario where a struggling business accepts quick
cash by forfeiting its future income stream and yet isn’t somehow
negatively affected. Those instances must exist, but logic dictates that
they are probably the exception rather than the rule.

Second, the right to contract is a long-held tenet of common and
constitutional law. It is not the court’s job to rewrite a bad deal. But,
in the bankruptcy context, it is perfectly acceptable to approve a
rejection, assuming that the contract is executory and not papering a
disguised secured transaction. That particular rabbit hole has yet to
be explored in the bankruptcy world as it applies to MCAs, but it’s
probably only a matter of time.

Predicting The Future

MCA law appears to be in its infancy, yet the parallels to the “sale
versus lease” debate of yesteryear are obvious. It seems likely that
courts will ignore the current game of make-believe perpetuated by
the financial industry and instead put MCAs into their proper taxo-
nomic rank. In the interim, small businesses will continue to weigh
the pros and cons of quick cash at a steep cost.

The bigger issue to consider from a public policy perspective is the
vacuum in the existing finance market for small businesses. If MCAs
represent the only possible source of outside financing, what is the
alternative for most new businesses, other than immediate failure and
dissolution? Should the MCA sector of the financial market be regulat-
ed to improve the strength and resilience of the broader economy? Or
is it appropriate to let small businesses fuel a growing sector of private
investment at the risk of undermining their own existence? What
represents the greater good for the balance of the nation?

These are difficult questions, far beyond the scope of what a
federal court will determine. But there’s no question that the MCA
bankruptcy battles are just beginning, and the outcome will change
the market. ©

Tara Trevorrow is a Judicial Law Clerk for the United
States Bankruptcy Court, Southern District of Florida
(Honorable Mindy A. Mora, West Palm Beach). Prior
to joining the Court, Ms. Trevorrow worked as
business bankruptcy attorney for twelve years in
international and Florida law firms. Ms. Trevorrow is



committed to giving back to her community. She currently serves as the Vice Chair
of the Pro Bono Committee (Business Law Section of the Florida Bar), Vice Chair
of the Financial Literacy Task Force (Business Law Section of the Florida Bar),
and Chair of the Financial Literacy Committee (Bankruptcy Bar Association of the
Southern District of Florida). Ms. Trevorrow is a Fellow in The Florida Bar
Williams Reece Smith, Jr. Leadership Academy Class XI (2023-2024). Before
starting her legal career, Ms. Trevorrow was a professional ballet dancer in the
United States and France.
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FEDERAL BAR ASSOCIATION

The Foundation's Purpose,

as stated in U.S.C. Title 36,
Section 70502 (2) of the

Foundation Charter:

To apply its income, and if the corporation so decides, all or any part of its principal, exclusively to
the following educational, charitable, scientific, or literary purposes, or any of them: (a) To advance
the science of jurisprudence; (b) To uphold high standards for the Federal judiciary and for attorneys
representing the Government of the United States; (c) To promote and improve the administration

of justice, including the study of means for the improved handling of the legal business of the
several Federal departments and establishments; (d) To facilitate the cultivation and diffusion of
knowledge and understanding of the law and the promotion of the study of the law and the science
of jurisprudence and research therein, through the maintenance of a law library, the establishment
of seminars, lectures, and studies devoted to the law, and the publications of addresses, essays,

treatises, reports and other literary works by students, practitioners, and teachers of the law.
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The Foundation of the
Federal Bar Association

Who we are and what we do

AARON BULLOFF

id you know the Foundation of the Federal Bar Association
was chartered by Congress as a 501(c)(3) organization in
1954? We turn 70 this year, but it’s the last 22 that have seen
the Foundation grow and become the active supporter of
federal law that it is today.
The Foundation’s purpose is to procure funds that advance objec-
tives exclusive to the following educational, charitable, scientific, or
literary purposes:

Promote and support legal research and education;
Advance the science of jurisprudence;

Facilitate the administration of justice; and

Foster improvements in the practice of Federal law.

Early efforts sought to advance various parts of the Foundation’s
mission and purpose. On Sept. 24, 1959, Chief Justice Earl Warren
challenged the FBA at its annual meeting “to launch a virile program

collaborated with the American Bar Association in the publication
of two white papers on federal judicial compensation that helped
secure increased salaries.! These reports were presented to Chief Jus-
tice William Rehnquist at the Supreme Court. The cost of the White
Papers was underwritten in substantial part by the Foundation.

In later years, however, the Foundation experienced difficulties
advancing its mission. It simply did not have assets to do so. At the
time, it did not have an investment corpus from which to draw and
depended upon contributions to pay for its specific efforts. The
assets that the Foundation did hold primarily consisted of old law
books and plaster busts of eminent jurists. But then, at a watershed
time, 2000-2001 National FBA President Robert A. McNew—with
substantial assistance from FBA members David Guerry, Dennis
Clark, past national presidents Russel del Toro, Adrienne Berry,
Joyce Kitchens, Bob Mueller, and others—began a campaign to raise
funds for the Foundation that would sustain programming on an
annual basis. After approximately 15 years, their persistent, relent-

“The purpose of the Fellows of the Foundation of the Federal Bar Association (“Fellows”) shall be to assist in the realization of
the objectives of the Foundation by encouraging adequate financial endowment of the Foundation by means of gifts, devises and
bequests and by recommending to the Board of Directors projects and programs which, if undertaken by the Foundation, would
in the judgment of the Fellows promote legal and other research of importance to federal jurisprudence, the improvement of the
administration of justice and the maintenance of the honor and dignity of the legal profession.”

for the improvement of judicial and administrative processes.”
Taking up the challenge, the Foundation launched a research project
titled “Delays in Justice in the Federal Courts: Their Causes, Effects,
and Related Social Phenomena.” In September of 1965, the Founda-
tion published Equal Justice Under Law: The Supreme Court in Ameri-
can Life. The book provided summaries of landmark cases, profiles
of Justices, and other stories about the history and influence of the
Court. In the next six years the Foundation sold almost 200,000
copies of the book.

In the 1990s, the FBA devoted substantial effort to advocating
for the increase of federal judges’ salaries. In 2001 and 2003 the FBA

less, arm-twisting efforts culminated in the successful realization of a
corpus goal of $1 million.

An additional important aspect of this fundraising effort was
the creation of the Fellows of the Foundation program in 2002.
Original bylaws created for the Fellows program were incorporated
into the Foundation bylaws in 2017, which were amended to add
Article VIII:

“The purpose of the Fellows of the Foundation of the Federal
Bar Association (“Fellows”) shall be to assist in the realization
of the objectives of the Foundation by encouraging adequate
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financial endowment of the Foundation
by means of gifts, devises and bequests
and by recommending to the Board of
Directors projects and programs which,
if undertaken by the Foundation, would
in the judgment of the Fellows promote
legal and other research of importance to
federal jurisprudence, the improvement
of the administration of justice and the
maintenance of the honor and dignity of
the legal profession.”

Candidates nominated for the Fellows
program must have five years membership in
the FBA and have demonstrated exceptional
leadership within the FBA and the federal
legal community. Fellows support the Foun-
dation through a $1,500 contribution as well
as by their service in support of Foundation
programing. On March 15, 2002, the first
class of Fellows, comprised of 24 Charter Life
Fellows (those who completed their pledge
in full) and 50 Charter Fellows, was inducted.
The Fellows program is now comprised of
279 members, including eight Supreme Court
Justices who are honorary members.

The continued growth of the Founda-
tion’s investment corpus was aided in the last
several years by three additional factors: a
favorable investment climate in the sever-
al years prior to the Covid pandemic; the
professional management of the Foundation’s investment corpus
by Truist Financial Corp.; and substantial donations made by the
Federal Bar Building Corp. in 2021 and 2022. Truist’s management
continues to the present day and has, with few exceptions, met
market benchmarks. These three factors allowed the Foundation’s
investment corpus to more than double the initial $1 million goal set
by FBA President McNew.

Like most investors, however, the Foundation incurred invest-
ment losses in 2022 due to the pandemic’s impact on the economy.
Throughout fiscal year 2023, the Foundation’s investment corpus
hovered in the $1.6 million to $1.75 million range, depending upon
market fluctuations. The Board of the Foundation, in conjunction
with advice from the Foundation’s investment managers, determined
that programming should continue to be budgeted for and funded at
a dollar amount not exceeding 5 percent of the investment corpus,
plus any contributions received during a fiscal year. This ensures that
the corpus will maintain a sustainable amount for future years.

Following that 5 percent budget guideline, the Foundation
continues to endow scholarships, grants, awards, and sponsorships
and has even increased the funds for some. The Foundation has
awarded nearly $750,000 in total to middle, high school, university,
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(Top photo) On March 15, 2002, the first class of Fellows were inducted at a luncheon
ceremony in Washington, D.C. Created to bolster support for the Foundation, the Fellows
program recognizes individuals who have demonstrated exceptional leadership within the

FBA and the federal legal community. Honorary Life Fellows eventually will include Supreme
Court Associate Justices Stephen Breyer (2007), Sandra Day O'Connor and Antonin Scalia
(both 2008), Sonia Sotomayor and Ruth Bader Ginsburg (both 2009), Elena Kagan (2011),
Clarence Thomas (2012), and Neil Gorsuch (2018). (Bottom photo) On May 23, 2003, Chief
Justice Rehnquist (left) with ABA President Alfred Carlton, FBA President Kent Hofmeister, and
Associate Justices Breyer, Souter, and Kennedy at the presentation of Federal Judicial Pay: An
Update on the Urgent Need for Action.

and law school students as well as FBA members, chapters, sections,
and divisions. This demonstrates its significant impact in the legal
community at large.

In connection with the increased Foundation corpus, the Founda-
tion Board has boosted the amount of funds available for grants and
scholarships. Selection committees for each program make award
recommendations to the FFBA Board of Directors which, after discus-
sion, approves the final grant and scholarship funding. Starting in 2022,
we doubled the budget for Diversity Grants as well as the number of
scholarships awarded (from one of each to two) each year. ©

Aaron Bulloff is past president of the Foundation
and current chair of the Fellows Committee.

Endnotes

'Federal Judicial Pay Erosion; A Report on the
Need for Reform, presented on February 13,
2001, to Chief Justice Rehnquist; Federal Judicial Pay: An Update on
the Urgent Need for Action, presented on May 23, 2003, to Rehnquist.
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Foundation Grants, Scholarships,

and Awards as of Sept. 30, 2023:

Robert A. McNew Law Student
Scholarship

Scholarship amount: $5,000

No. of scholarships awarded since 2015: 10
Total amount of awards: $50,000

Kintner Public Service Scholarship
Scholarship amount: $5,000

No. of scholarships awarded since 2004: 21
Total amount of awards: $90,000

Dr. J. Clay Smith Jr. Diversity in
the Legal Profession Scholarship
Scholarship amount: $15,000

No. of scholarships awarded since 2021: 5
Total amount of awards: $75,000

Chapter Community Outreach Grants

No. of Chapter Outreach Grants awarded
since 2011: 86
Total amount of awards: $127,000

Diversity Grants Total amount of
No. of Diversity Grants awarded since 2017: 51 grants, awards'
Total amount of awards: $147,000 .
and scholarships
llene and Michael Shaw given in FY2023:

Public Service Awards Fund
$20,000 annually
Total amount of awards since 1986: $240,000+

Elaine R. “Boots” Fisher Award
$1,000 annually
Total amount of awards since 1990: $10,000+

Peter J. Mazza Outstanding
Federal Lawyer Award

$500 annually

Total amount of awards since 2001: $1,500

The Foundation’s thoughtful approach to programing and its funding has also allowed it to fund special programs,
such as the September 1, 2017, Hurricane Disaster Fund, created to provide financial assistance for FBA members
and their families who were victims of Hurricane Harvey, and later Hurricanes Irma, Jose, and Maria. Further, the
contributions of more than 70 Foundation Fellows and four Fellows’ law firms helped underwrite the 2020 pub-
lication of Centennial, Celebration 100 Years of the Bar and Bench, 1920-2020, a high-quality, photo-filled book
covering the history of the FBA.

As the Foundation approaches its 70th birthday, it now looks to its role in the future of the FBA legal commu-
nity and of the legal community at large. To that end, in 2022-2023 it undertook a year-long engagement led by
a professional strategic planner to help chart its course going forward. The effort anticipated and considered the
late 2023 receipt of roughly $2.6 million in donated funds from the dissolution of the Federal Bar Building Corp.
(the result of the sale of the office condo owned by the FBBC and the FBA Board of Directors’ decision to rent its
headquarters space going forward). The Foundation’s investment corpus now exceeds $4 million, which allows for
new thinking guided by the strategic planning effort.

The Foundation’s next chapter awaits. Even before the dawn of the new fiscal year on October 1, the Foundation
Board of Directors started putting the goals of the three-year strategic plan to action. With the help of more than
35 Fellows volunteers, the Board and FBA staff will collaborate during the next three years to achieve the plan
goals: raise the visibility of the Foundation; deepen the pride, prestige, and engagement of Foundation Fellows;
engage in programming that deepens and broadens the Foundation’s impact; and engage in best practices in gov-
ernance and financial stewardship.

Keep an eye on us. You'll like what you're going to see.
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obert A. McNew:

is Foundation Legacy Endures

More than 20 years ago,
Past FBA President and
Foundation Fellows Chair
Bob McNew revitalized
the Foundation with the
Fellows program and
increased contributions.

In 2001, Bob McNew,
after completing his year
as President of the FBA,
spearheaded an effort

to revive the moribund

Foundation and mod-
ernize its purpose to reflect modern times and needs, including
ongoing funding, education, and more opportunities for fellowship
and networking.

A natural corollary of this effort was the creation of the Fellows.
Initially and primarily aided in this effort by former FBA presidents
Adrienne Berry and Joyce Kitchens, Bob used his nationwide
contacts to secure initial donations—essentially seed money—to
put together the larger group that would work through revitalizing
the Foundation and broadening its purpose and vision. As the effort
grew and became more popular, scholarships were funded, pro-
grams started, and Fellows gatherings began.

A strong second wave of support came from many stalwart
supporters including active volunteers Col. Winston Haythe, Dennis
Clark, Russel del Toro, Hon. Gustavo Gelpi, Aaron Bulloff, and
David Guerry. Chapters which provided early and ongoing sup-
port included Northern Virginia, Puerto Rico, New Orleans, and
many others. Over time, the funds grew, and the development of
programs and scholarships followed. In 2014, as Bob finally rotated
off the Foundation Board of Directors and hosted his last dinner as
chair of the Fellows, a concerted effort to raise pledges was made
which culminated in the Foundation reaching its first million-dollar
corpus. None of this would have happened without the vision and
never-ending efforts of Bob McNew.

Sadly, our colleague passed away on November 14, 2023, after
a long illness. Before Bob’s death, his family requested that family
and friends make donations in memory of Bob’s vision for the
Foundation.

Winston Haythe writes about Bob:

“By sheer coincidence, I became a 50-year member of the Federal
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Bar Association in the same month that our beloved friend and for-
mer FBA President Robert Alton McNew passed on to his heavenly
reward. I shall forever be grateful to Bob who, along with former
presidents Adrienne Berry and Joyce Kitchens, initially reached out
to me to become a Fellow of the Foundation. My decision to do so
immediately was an easy choice, especially when three close friends
had issued the call. As a result, I later had the privilege of hosting the
first two Fellows Dinners at my private social club on Embassy Row
in Washington, D.C., as well as a third dinner much more recently.

In 2014, as Bob finally rotated off the Foundation Board of
Directors and hosted his last dinner as chair of the Fellows, a
concerted effort to raise pledges was made which culminated in
the Foundation reaching its first million-dollar corpus. None of
this would have happened without the vision and never-ending

efforts of Bob McNew.

“When Bob McNew became chair of the Fellows program, fol-
lowing his presidency of both the FBA and thereafter the Founda-
tion, he breathed renewed vigor into the organization. Because of his
devotion and tireless leadership, the corpus of the Foundation grew
to exceed a million dollars for the first time, thanks to those Fellows
who ‘stepped up to the plate’ in honor of Bob to push the Foundation
over the seven-figure threshold.

“Today the Robert A. McNew Law Student Scholarship is a
tangible, living monument to Bob’s generosity of spirit and effective
leadership. His accomplishments and dedication will live on in the
hearts and minds of generations of worthy law students to come.”

Under the leadership of the current Fellows Committee Chair
Aaron Bulloff, Foundation Fellows continue the tradition that Bob
started of providing financial and service support to the Foundation.
Bob’s legacy will remain in the hallowed halls of the Foundation and
the Federal Bar Association for many years to come. ®
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Meet Col. Winston McDonald Haythe

AARON BULLOFF

Longtime FBA member
Winston Haythe is a
man of miens—distin-
guished in appearance,
genteel in attitude,
polite almost to a fault in
conversation, but steely
nerved in confronta-
tion—in short, a most
valuable member of the
Foundation Board of
Directors for the last 12
years until he reached

his term limit Sept. 30,
2023, and a supportive Fellow. Winston is someone well-worthy of a
profile in the The Federal Lawyer.

Winston originally hails from North Carolina. To the surprise of
all, including himself, he departed the Carolinian culture to attend
then-Southwest Missouri State University, now Missouri State
University, in Springfield, Mo., where he double majored in English
and mathematics. Of course, he would next go to law school. While
at SWMS, Winston was in the Reserve Officer Training Corps
(ROTC), the Army’s college-based officer training program. As such,
Winston became a commissioned lieutenant the day he graduat-
ed, with delayed active duty. Winston taught English and math in
Missouri for a year before applying to law schools and eventually
moving to Virginia to attend the College of William & Mary’s
Marshall-Wythe School of Law (the nation’s oldest law school) and
receive his Juris Doctor degree.

Winston graduated from law school in 1967 and was assigned
to the Army’s Judge Advocate General’s School, or JAG. In 1969,
after postgraduate work at the University of Virginia School of Law,
he joined the Washington, D.C., law firm of Rhyne & Rhyne. The
boutique firm was headed by Charles Rhyne who had successfully
argued at the Supreme Court, became the youngest-ever ABA Presi-
dent in 1957, and was a Time Magazine cover boy in 1958.

“In my second year of law school, I had the pleasure of meeting
Earl Kintner for whom the Earl W. Kintner Public Service Schol-
arship was later named,” Winston wrote in a testimonial. “Earl had
accompanied a distinguished alumnus of my law school to our cam-
pus to discuss life in Washington, D.C., for young attorneys. It was
therefore a unique pleasure for me years later to chair the selection
committee for the annual Kintner Scholarship that goes to a gradu-
ating high school student whose parent is a public service or judicial
member of the FBA.”

Winston litigated all over the country. Some of his clients
were power companies impacted by the passage of the National

Environmental Policy Act (NEPA) in 1970, so he added environ-
mental law to his practice. His experience in this area was noted,
and he was offered a job as special counsel to the Atomic Energy
Commission. He was there for one year when another new agen-
cy, the U.S. Consumer Product Safety Commission, tapped him
to become assistant general counsel for enforcement, which put
him in charge of nationwide litigation. All the while, he was still
in the U.S. Army Reserve with legal assignments in that capacity.

In the late 1970s, Winston earned a Master of Laws degree from
the JAG School. In 1982, he was invited to join the U.S. Environmen-
tal Protection Agency in a senior administrative role which no longer
required trying individual cases. Winston then accepted a legislative
fellowship in the U.S. Senate, focusing on environmental issues in
the Great Lakes region.

Even when he was busy with official business Winston was able
to indulge his longtime passion to teach. He was part of a small
team that developed a course on negotiation skills which was
taught nationally for the U.S. Department of Justice, as he had pre-
viously done for a course that was taught to EPA and state environ-
mental personnel. He served on the staff and faculty of the Army’s
JAG School, attaining the rank of colonel. He also taught paralegal
courses at the University of Maryland University College for 14
years, earning the “Teacher of the Year Award” in his final year. He
only stopped teaching in Maryland when the North American Free
Trade Agreement was being drafted, and he was needed in Mexico.
For three years, Winston and a team of scientists and technical
experts provided training to more than 500 Mexican professionals
on issues related to inspections, water quality, and hazardous waste
disposal. Winston next became an adjunct professor at the George
Washington University Law School in Washington, D.C., teaching a
course on negotiations.

Winston is an active member of the Cosmos Club, a social club
that offers intellectual and cultural programs in Washington, D.C.,
where members must be “distinguished in science, literature, the
arts or public service.” He was invited to join in 2000 upon receiving
the Legion of Merit, one of the Army’s highest noncombat awards,
after 31 years of commissioned service—which certainly added to
his membership qualifications. As a member, Winston has hosted
several Fellows Dinners at the Cosmos Club.

On a personal note, Winston lives in the District of Columbia
with Billy, the four-pound blueberry-eating chihuahua whom
Winston deems his “bodyguard.” He is the father of three children,
pre-deceased by one. Winston particularly enjoys attending theater
and concerts as well as the simple act of reading. His special skill is
playing the organ and piano, and he has promised to do so at the next
available FBA occasion.

continued on page 90
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About the Earl W. Kintner
Public Service Scholarship

university whose parent or guardian is a current federal government attorney or federal
judge and a member of the Federal Bar Association. The scholarship may be used for
tuition, books, fees, or housing.

ecognizing the value of public service, the Foundation annually funds at least one $5,000
3 A scholarship to graduating high school seniors planning to attend a four-year college or
LD Y

The Earl W. Kintner Public Service Scholarship is funded by the Earl W. Kintner Memorial Fund.
Kintner, chair of the Federal Trade Commission from 1959 to 1961, was a distinguished member
of the Federal Bar Association, having served as a two-time national president and as president
of the Foundation. Kintner recruited hundreds of members for FBA membership during his
active years of leadership with the bar. He passed away in 1991 at the age of 79.

The 2023 scholarship recipients were Gabrielle Nicoleau, the daughter of Raynette Nicoleau,
senior counsel with the U.S. Securities and Exchange Commission and Evan Kiess, the son of
Kimberly Swank, a U.S. Magistrate Judge for the Eastern District of North Carolina. Gabrielle, an
accomplished student leader, is attending Duke University this fall where she hopes to gain a “broader knowl-
edge of the world and humanity, as well as a deeper understanding of self” Evan, a gifted student athlete,
attends the University of North Carolina at Chapel Hill in pursuit of dual degrees in chemistry and Spanish
literature and a career in chemistry lab research.

Public Service Scholarship applicants must submit an online application, personal essay, academic transcript,
and their college or university letter of acceptance. The applicants are evaluated on academic achievement,
leadership recognition, school and community service and activities, and compelling personal essay content
and quality. The deadline for applications and required documentation is April 30 of each year.

A committee comprised of Foundation board members and volunteer Fellows meets annually to select the
scholarship recipients. This year’s committee members are:

Karen King, Chair (Lafayette/Acadiana Chapter) Maura Black (Rhode Island Chapter)

Cal Chipchase (Hawaii Chapter) Joseph Feldstein (Puerto Rico Chapter)

Hon. Michael Newman (Dayton Chapter) Christie Varnado (South Carolina Chapter)
Sheri Mecklenburg (Chicago Chapter) James Satola (Northern District of Ohio Chapter)
Mark Vincent (Utah Chapter) Andrew Loewenstein (Palm Beach Chapter)
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When I was 12 years old, my dad told me that
the drains in the street lead to the ocean. This
fascinated me. How could water get from the
middle of a city directly into the sea? I had

to get to the bottom of this. Luckily for me,

a small creek ran through my backyard. I got

a map of the local area from my dad, and he
helped me find where the nearby stream ended. It turned out that the
little creek ran all the way from our backyard to the Pamlico Sound.

I couldn’t believe it; a stream no more than two feet across would
become 30 miles wide. I decided that I would explore this by using a
single rubber ducky.

After a $0.99 purchase from the nearby dollar store, I set out for
the truth. Letting the ducky go in my backyard, I watched as it slowly
moved northeast. Shortly thereafter, the duckie made it into the Tar
River, which became the Pamlico River. From there, the Pamlico
Sound was a straight shot. Sure, this “experiment” was flawed in
many ways, but it allowed me to understand how pollutants and oth-
er trash could travel from a backyard to the ocean and why we should
ensure that garbage is kept out of storm drains. More importantly, I

learned the importance of conservation and how chemical fertilizers
destroy marine ecosystems.

Now, I drive through Eastern North Carolina looking at those
same metal drains and am reminded of that rubber ducky. On top
of many of those drains sit trash and litter. This trash, just like my
rubber ducky, travels down the drains into the waterways, polluting
the water and causing millions of wildlife deaths every year. To me,
this story is more than just an anecdote; it highlights the curiosity
that has driven me since a young age.

AsTIlook forward to college, I hope to pursue a dual-degree in
chemistry and Spanish literature at UNC Chapel Hill. This year
I took organic chemistry and materials chemistry. These classes,
although challenging, intensified my passion for chemistry. Since
first taking a Spanish class in kindergarten, I have fallen in love with
the language and the cultures of Spanish-speaking countries. These
interests have driven, and continue to drive me towards a career
in chemistry. Through my (albeit limited) exposure to academia,
I have gained an interest in professorship. This career path would
allow me to continue researching in a lab environment, which I
very much enjoy. ®

Gabrielle Nicoleau

I hope to gain from a college education a
broader knowledge of the world and humanity,
as well as a deeper understanding of self. I plan
to approach college with wide eyes to expand
my world and knowledge. I will enhance my
abilities to reason effectively, exercise strong

judgment, and synthesize knowledge. I want
to explore STEM subjects and beyond, such as generating stories,
poems and scripts that reflect the artist in me. I also look forward to
studying the constellations, the oceans, Vedic astrology and maybe a
totally new language/culture/history. I want to learn more about the
struggles of my ancestors who were taken from their native land and
enslaved, and their journey through emancipation, civil rights, and
beyond. It is through this broad brush that I believe I can understand
who I am and who I wish to become in the future. From the
knowledge that I gain from a college education, I hope to focus on
advocacy to help others.

Two clubs that I've dedicated myself to since the 9th grade
that really opened my eyes to my life’s purpose are Key Club and
Model United Nations. When I first joined these clubs, I was naive
and I didn’t fully understand their value. I joined Key Club for the
community service hours required to graduate and Model UN to add

an academic club on my college application. I quickly realized what
these clubs were about, and that there were multiple benefits to join-
ing them. Because of these clubs, I have grown as a person. Key Club
has taught me the value of giving back to my community, and Model
UN has taught me that public speaking skills are a lifelong benefit.
The passion I gained for these clubs pushed me to want to be a leader
in them. In Key Club, I served my junior year as secretary and senior
year as vice president. In Model UN, I served both my junior and
senior years as president. These clubs, and having leadership roles

in them, gave me a sense of purpose. The confidence and humility I
have learned from these clubs will serve me well as a college student
and beyond.

After college, I hope to land a career where I can advocate for
others. I have always received an immense sense of personal satisfac-
tion by helping others. I also love to write and to utilize the power
of words. It is my dream to one day find an occupation suited for
me that allows me to truly utilize the power of words and connect,
inspire, and advocate for many people. Although I'm not sure which
occupation that’ll be, I know that the main focus and drive behind it
will be to do just that. ©
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About the the Robert A. McNew
Law Student Scholarship

he Robert A. McNew Law Student Scholarship is named in honor of Bob McNew, a stal-

wart supporter of the Foundation. Bob was an active member of the FBA for more than 30

years during which time he founded the Fellows program and served as president of both

the FBA and the Foundation of the Federal Bar Association as well as a director of the
Federal Bar Building Corp. Bob continued to support the Foundation in his retirement until his
recent passing on Nov. 14.

The Law Student Scholarship was created in 2015 to promote the practice of federal law

by annually awarding at least one scholarship of $5,000 to a law student attending an ABA
accredited law school. The scholarship recipient must be a Federal Bar Association law student
associate member in good standing with demonstrated academic achievement and participa-
tion in the FBA, law school and community activities. Students who exhibit professionalism and
high character in their personal and professional lives as demonstrated in application materials
are encouraged to apply.

The 2023 scholarship recipients were Lakshmi (Lex) Kumar, a second-year law student at Tulane Law
School, and Ta'Chelle Jones, a third-year student at Oklahoma City University School of Law. Lex has re-
ceived numerous honors, including the Porter Hedges Diversity Fellowship which provides the opportunity to
intern with Porter Hedges law firm in Houston for three summers. The FBA Oklahoma City Chapter named
Ta'Chelle as its 2022 Holloway Scholar, an award which recognizes students who demonstrate high levels of
commitment to civility, professionalism, academic excellence, and community involvement. She also received
the Outstanding Senior Law Student Award from the Oklahoma Bar Association (2022-2023).

Students apply for this scholarship by completing an online application, writing a personal essay, and provid-
ing their academic transcript and two letters of recommendation by Nov. 1 of each year. To date, 11 students
have received scholarships to law schools throughout the country, including Charleston School of Law,
University of St. Thomas School of Law, University of Oklahoma, Tulane Law School, and University of Utah
S.J. Quinney College of Law.

A committee comprised of Foundation board members and volunteer Fellows meets annually to select
the scholarship recipients. This year’s committee members are:

Hon. Donna Phillips Currault, Chair Paul Barkhurst (San Antonio Chapter)

(New Orleans Chapter) Hon. Philip Calabrese (Northern District of Ohio
Ernest Bartol (Eastern District of New York Chapter) Chapter)

David Guerry (Baton Rouge Chapter) Suzanne Katchmar (Hampton Roads Chapter)
Hon. Craig A. Gargotta (San Antonio Chapter) David Goodwin (Minnesota Chapter)

Alexandra Dattilo (Northern District of Ohio Chapter) Amy Gell (Southern District of New York Chapter)
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rushes off, muttering to himself about his next
surgery. I soon realize that it’s mine he’s talking
about: the 6-hour surgery that would balloon
into 12 when he pushes apart my ribcage and

discovers what he does not expect: the pulmo-
nary vein of my heart is not merely disconnected from my lung but
wrapped like a ribbon around my diaphragm. But before that happens,
as I lay in the pre-op room waiting for anesthesia, all I can think about is
the X: how it’s written with permanent marker but is, in fact, imperma-
nent. It will soon wash off but, on this cot in a beige basement between
asea of poked and prodded people, it feels searingly irreversible.

The saying, ‘x marks the spot,” entered common usage by way of
the British Army. Soldiers would mark a piece of paper with a black
‘%’ and place it on the heart of the person sentenced to death. My X
was a very different one, marking not my end but a beginning. “One
in a million,” said Dr. Barry Love (yes, that’s my cardiologist’s real
name). He explained that I had a rare congenital heart condition
called Scimitar Syndrome, made even rarer by its symptom-free dis-
covery in adulthood. This diagnosis is what led me down the winding
path to law school. The heart surgery cut an incision into my life that

made me stop and take a serious look at what I wanted for my future.
While I loved writing about art, I had been devouring legal news and
supreme court decisions in my free time, debating court rulings with
friends, volunteering in political organizations and heading to im-
migration court to accompany those fighting possible deportation.

It led me to reconsider my place in the world: my possible end and

a possible future. Today, that X reminds me that second chances are
rarely given and that I was incredibly fortunate to get one.

The surgery branded me with the physical awareness that time
does not stop. Each pause between heartbeats, when that electric
muscle could wear out but doesn’t, is both a chance and a choice.
With the chance I've been given, I'm choosing to get as many varied
legal experiences as I can. I've worked at a big law firm in Texas and
presented academic research for an environmental fellowship. 'm
interning at a New Orleans civil rights organization, assisting a law
professor with academic research, and volunteering to provide legal
assistance to the Tulane community. I hope to build my law career
by first honing my skills at a law firm and then fighting to protect
the civil rights of those most in need. As a nontraditional, first-gen-
eration, and underrepresented student starting down this path later
in life than most, this scholarship would help me put my hard-won
perspective to use with an uninterrupted passion. ©

Ta'Chelle Jones

“Quit your job and start law school in the
middle of a global pandemic” was not an entry
on my to-do list. Somehow, though, that is pre-
cisely what I did. In my previous career, I
worked as an HR Business Partner at the

world’s largest publicly traded claims manage-
| ™
conducted internal investigations, coached key leaders, and regularly

ment firm. There, I worked on global projects,

collaborated with internal and external legal counsel.

Through these experiences, I became fascinated with the inter-
section of business and people, especially in relation to business
strategy and how local and federal laws impacted that relationship.
Fueled by this budding fascination, I have reveled in the challenge
and reward of law school. Through the work ethic and discipline I
developed from previous years of post-secondary study and profes-
sional work, I set out to approach law school with the same earnest
care and professionalism as I had my career.

As a first-generation student and professional, my earliest lessons
of professionalism came from watching working-class people like my
grandparents and others like them in my community don uniforms,
show up daily, and work incredibly hard to support their families.
Invoking their dignified lessons of commitment, integrity, and
excellence, I consistently arrive to the law school early and leave
late, attend classes prepared for the day’s assignments, engage with

professors, and maintain a daily schedule of my obligations. In this
pursuit, I have achieved academic success while serving as a leader
on campus, earning awards for top score in several courses, making
the Dean’s and Faculty Honor Rolls, and remaining in the top ten
percent of my class for the entirety of my law school career to date.

Upon graduation, I will join Norton Rose Fulbright as a litigation
associate. There, I plan to become licensed in multiple federal juris-
dictions as my practice will most certainly require the federal courts.
Regardless of the practice, firm, or geographic location, my ongoing
goal is to embark on a long legal career that is marked by integrity, pro-
fessionalism, and excellence. More than a professional aspiration, these
are also characteristics that I take care to model in my personal life.
Throughout my time as a student and member of the OCU Law com-
munity, it is my sincere belief that these guiding principles have shone
through the way in which I have conducted myself, the kindness with
which I have treated others, and the work product I have put forth.

In preparing to transition from law student to lawyer, this oppor-
tunity would be a tremendous help in bridging the financial gap left
by not working while I prepare for the bar exam in 2023. It often feels
like a luxury to not be working full-time as I journey through law
school, but it has also been a hard-fought path to earn scholarships
and deplete my personal savings in pursuit of this dream. As such, it
would be both an honor and a blessing to be selected as a Robert A.
McNew Law Student Scholarship recipient.®
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About Dr. ). Clay Smith Jr. Diversity

in the Legal Profession Scholarship

he Dr. J. Clay Smith Jr. Diversity in the Legal Profession Scholarship is named in memory
of Dr. J. Clay Smith Jr., the Federal Bar Association’s first African American president. Dr.
Smith’s long career in public service included serving as associate general counsel for the
Federal Communications Commission, commissioner and then interim chair of the Equal
Employment Opportunity Commission, and dean of Howard University School of Law. He is the
author of Emancipation: The Making of the Black Lawyer, 1844-1944, published in 1993 with a
foreword by Thurgood Marshall, the Supreme Court’s first African American justice. In Sep-
tember 1981, Dr. Smith presented to the Washington Bar Association a paper he wrote about
Louis Mehlinger, a senior attorney with the Department of Justice and the first black member
1 of the FBA (1944). “As the twentieth century closes and as the twenty-first century is born, the
‘ Federal Bar Association must continue to be faithful to the principle of race and sex diversity in

its leadership ranks at the local and national levels.”

The Foundation wishes to continue Dr. J. Clay Smith Jr.s legacy by encouraging racial and ethnic minority
students to pursue a legal education and complete law school. At least one $15,000 scholarship is awarded
annually to a first-year law student, disbursed over three years of the student’s enrollment at an ABA-accred-
ited law school. Applicants must exhibit high character and professionalism in their personal, professional,
and academic lives.

The 2023 scholarship recipients were Deborah Billy Gillis Harry, a first-year law student at University of Hous-
ton Law Center, and Kevin Chisholm I, a first-year student at Yale Law School. Deborah is originally from
Nigeria. She was the 2022 Blakely-Butler Moot Court Champion and was nominated for the Outstanding
Senior Woman award at Texas State University. Kevin received the 2021 Young, Gifted, and Green 40 Under
40 Award which recognizes a young environmental justice advocate who has contributed to the work and
mission of the nonprofit organization Black Millennials for Flint (Mich.).

Students apply for this scholarship by completing an online application, writing a personal essay, and providing
their enroliment verification, academic transcript and two letters of recommendation by Nov. 1 of each year. To
date, five students have received scholarships to law schools throughout the country, including Harvard Law
School, Loyola University Chicago School of Law, Houston Law Center, Columbia Law, and Yale Law School.

A committee comprised of Foundation board members and volunteer Fellows meets annually to select the
scholarship recipients. This year’s committee members are:

Jim Hammerschmidt, Chair (Maryland Chapter) Betty Stevens (Northern Virginia Chapter)

Ashley Belleau (New Orleans Chapter) Kukui Claydon (Hawaii Chapter)

Stephen Jackson (Hampton Roads Chapter) Kelly Scalise (New Orleans Chapter)

Rachel Rose (Southern District of Texas Chapter) Jonathan Entin (Northern District of Ohio Chapter)
Carol Scott (Pentagon Chapter) Hon. Robin Feder (Hawaii Chapter)
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Deborah Billy Gillis Harry

My interest in becoming an attorney
originated from my personal experiences and
intrinsic goal of adding value to our world
through my professional contributions in the
legal industry. Originally from Nigeria, my
parents immigrated my family of nine to the

United States to pursue the American dream.
I'spent my childhood immersed in the American culture without
knowledge of what would lie in my adulthood. As one of the oldest
of seven children, I quickly learned the perils of the American legal
immigration system and the impact it would have in my life.
Despite following all the rules and maintaining legal status at all
times, I found myself in limbo after I turned 21 years old and was
no longer under my parent’s immigration status. This reality
created an enormous burden on my personal identity as well as my
career trajectory due to instability and the backlog of the U.S.
immigration system.

My life seemed to pause while I navigated immigration hur-
dles. The last seven years were filled with financial and emotional
challenges as I fought hard to remain in legal status. Nonetheless, I
never gave up on my dreams of becoming an attorney and I practiced
gratitude for every opportunity I received. I engaged in extensive
research of immigration laws to gather knowledge in search of relief.
Through hard work and perseverance, I filed my immigration docu-

ments myself and got the relief I needed to make my dreams a reality.
Tam driven by my desire to become the best version of myself in
every area of my life. In spite of my circumstances, I graduated from
my undergraduate program with Magna Cum Laude and Alpha Chi
(Top 10%) honors. Afterwards, I pursued a Masters in Legal Studies
as a Texas State Graduate Merit Fellow while simultaneously getting
a Paralegal and Mediation certificate. Despite the struggles I faced in
my personal life, I graduated with a 3.82 GPA. During my graduate
program, I volunteered at CANLAW Clinic Austin, where I served as
a paralegal and provided pro bono estate planning to cancer patients,
most of whom were terminal. Through volunteering, I was able to
see first-hand how valuable free legal clinics were to the community.

Over the years, I worked diligently to build my confidence
through perseverance and self-love to pursue my dream of becoming
an attorney. Today, I am attending my dream law school and I am
thrilled to be in a reality that seemed so out of reach to my younger
self. Within the first month of my law school career, I competed in
the 2022 Blakely-Butler Moot Court Competition against 32 law
students, mostly 2Ls and 3Ls. The final round was judged by four
presiding Texas appellate judges and my team was named the winner
of the Championship title. Additionally, I won the Best Speaker
award. Through my spirit of excellence, I am certain that I will add to
the diversity of the legal profession as an exceptional attorney who
will positively impact numerous lives.

Kevin Chisolm Il

My grandmother left me treasures. As a
teenager, I remember pulling the box contain-
ing these treasures out of my closet, and
opening it to the earthy, cedar smell of old
paper. There they were in her methodical
handwriting, our greatest heirlooms: annotat-

ed family trees. The trees told the stories of
family members who lived centuries ago. The first was Julia Oliver,
born into slavery in 1796. Julia often spoke of “the night the stars fell”
in 1833, when a meteor shower emblazoned southern skies with
shooting stars that appeared to be crashing down to earth. As Dr.
Cornel West said, “our roots determine our routes.” My grand-
mother’s treasures aided me in the illumination of both. From these
historical documents I realized that throughout American history,
my family has pursued higher education and used our skills to
advance the Black community. I grew up regularly visiting my
mother’s pre-K classrooms when she was a public-school teacher in a
predominantly Black neighborhood. She instilled in me a deep
appreciation of the power of education when she spoke of students
who could only afford to eat at school, and how a strong educational
foundation can help lift a family out of poverty. Her values mirror

those of my great-great grandmother, Kate Bradley Stovall, who
founded the Southern California Alumni Association to promote
higher education in the Black community. From my grandmother
researching Black women’s health to her uncle offering free medical
services to his neighbors during the Great Depression, I see the
legacies of education and service deeply rooted in my bloodline. This
family background shaped my mission to serve others. I began my
mission at a majority-white international boarding school, where
serving in leadership positions made me a voice for Black students
on campus and gave me a platform to speak about issues that
predominantly affect marginalized groups. James Baldwin, Toni
Morrison, and Ta-Nehisi Coates gave me the language to articulate
how systemic racism continues to plague the Black community.
Their writing inspired me to attend Howard University. I was
attracted to the institution’s legacy for producing Black thought
leaders. While at Howard, I was determined to prepare myself to
address the greatest challenges of my generation, such as mass
incarceration, police brutality, and voter suppression. My various
work experiences have helped me confirm the law will be my
mechanism of change. After completing college, I worked as an
organizer at Civic Nation, where I created the digital infrastructure
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for voter registration campaigns aimed at building political power in
communities of color. In addition to digital organizing, I joined the
legislative advocacy team where I lobbied for the passage of federal
voting rights bills like the For The People Act. These experiences
helped me build my organizing, critical thinking, and writing skills
and set the foundation for my legal career. Working in the voting
rights space exposed me to the dire stakes of voter suppression and
attacks on democracy. I will use the legal tools I'm learning at Yale to
work to protect these civil rights that are currently being actively
litigated, rights that were hard-fought by folks like my ancestors. The
summer before matriculating at Yale, I experienced what practicing
social justice work as an attorney is like. As a Sponsors for Educa-
tional Opportunity (SEO) fellow at Jenner & Block LLP, I spoke
with lawyers in the Election Law & Redistricting practice group to
hear what it is like to work on voting rights issues daily. I had the
privilege of joining the Post-Dobbs Decision Task Force where I
researched statements made by conservative attorney generals on
federal overreach in the context of healthcare decisions, in anticipa-
tion of the inconsistent prosecutions they will then pursue of women
seeking abortion access. I also did pro-bono work with the Inno-
cence Project and was introduced to the post-conviction litigation

process. I plan on using this experience as a student in the Challeng-
ing Mass Incarceration clinic at Yale. Receiving the Dr. J. Clay Smith
Jr. scholarship would help me achieve these goals by supporting my
cost of living as a student, therefore decreasing the amount of time I
spend working to support myself outside of school. I have reached
out to library officials to inquire about working during the spring
semester, drove for UberEATS, and requested supplemental loans
once this semester. The stress of requesting extra loans and working
significant hours during the school year would hinder my ability to
participate in clinics and extracurricular activities aimed at develop-
ing my skills as a civil rights lawyer. As a scholarship recipient, I
would be able to focus less on the logistics of supporting myself and
more on my evolving capacity to assist others. In 1992, Dr. J. Clay
Smith Jr. inspired black lawyers to “join in the search and agitate for
justice because until justice is available to everyone, peace is deferred
to all.” I'seek to use the same legal system that enslaved and segregat-
ed my ancestors as a tool to search and agitate for justice. By doing
this, I will honor my family and better our country. Those who came
before me turned their backs into bridges for me to walk across and
act. Now, it is my turn. ©

Haythe continued from page 83

On the FBA front, Winston has been a member of the National
Council, the Federal Career Services Division, and the Veterans and
Military Law Section. He is a Sustaining Life Fellow of the Founda-
tion and was a member of the original Fellows Committee estab-
lished in 2002. In his capacity as a Foundation Director for 2 terms,
Winston provided a voice to the Board reflecting his background of
combining all things legal, teaching, and intellectual. As he has put it:

I think one of the initial motivating factors for me to go

to law school was that I would learn, shall we say, “the

buttons of power,” and how to push them and when to push

them to effect change for the betterment of humankind.

That’s what it was all about. ©
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About the Fellows of the Foundation

The Foundation Fellows program began in 2002 to rec-
ognize individuals who have demonstrated exceptional
commitment to and leadership within both the FBA and
the legal community and to provide financial and ser-
vice in support of the Foundation. Fellows are part of an
exclusive, distinguished group; currently, 279 Fellows of
the Foundation make up just 1.8 percent of the Federal
Bar Association membership.

To become a Fellow, one must be an FBA member
in good standing and have been a member of the as-
sociation for at least five years. A candidate nominated
for Fellowship must have exhibited leadership and
commit to the financial support of the Foundation by
pledging $1,500 (may be paid in installments of $500
over a three-year period). Nominees are approved by
the Foundation Board of Directors prior to the mailing
of formal invitations. Those interested in becoming
Fellows may self-nominate by submitting a self-nomi-
nation form found at foundation@fedbar.org. Current
Fellows may nominate colleagues for Fellowship by
contacting the Foundation at foundation@fedbar.org.
The new class of Fellows is inducted during a ceremo-
ny held each September at the FBA's Annual Meeting
and Convention.

The Fellows Committee is responsible for identify-
ing and recruiting individuals who embody the highest
standards of professionalism, integrity, and leadership
and who are committed to advancing the mission of the
Foundation and strengthening the Foundation through
financial support and volunteering. The committee
develops and implements effective recruitment and
communication strategies that will engage FBA mem-
bers and inspire them to become Fellows and plans
events or activities which are desirable and appropriate
for Fellows’ participation, enjoyment, and support. The
committee communicates the benefits and responsibil-
ities of being a Fellow clearly and, through its activities,
will enhance the prestige and visibility of the Fellows.

One of the committee’s objectives is to expand the

number of exclusive social gatherings for Fellows be-
yond the current annual Fellows Dinner during the FBA
Leadership Summit in Washington, D.C., each spring
and the Fellows Champagne Toast at the September
FBA Annual Meeting and Convention. Another objective
is to increase the number of Fellows who serve on the
Foundation’s six program committees, including those
which review applications for grants and scholarships
and those seeking to increase the Foundation’s publicity
and fundraising efforts. Support of the Foundation by
service as well as by financial contribution is the hall-
mark of Fellowship.

The Fellows program is steered by the Fellows Com-
mittee. Immediate Foundation Board Past-President
Aaron Bulloff (canoelaw@gmail.com) is the chair of the
committee and its members are:

Jim Hammerschmidt (Maryland Chapter)
Karen King (LaFayette/Acadiana Chapter)
Kathryn Knight (New Orleans Chapter)
Henry Quillian (Atlanta Chapter)

Jaime Torrens (Puerto Rico Chapter)

Dina Miller (Eastern District of New York Chapter)
Joseph Feldstein (Puerto Rico Chapter)
Dennis Clark (Eastern District of Michigan)

Know that when you become a Fellow, you will
be joining your colleagues on the following pages in
supporting the Foundation, the charitable and service
arm of the Federal Bar Association.

Winter 2024 - THE FEDERAL LAWYER - 91


mailto:foundation@fedbar.org
mailto:foundation@fedbar.org
mailto:canoelaw@gmail.com

SPECIAL FOUNDATION SECTION

Fellows by State .........

HONORARY FELLOWS

CALIFORNIA

Hon. Stephen G. Breyer
Hon. Neil M. Gorsuch
Hon. Elena Kagan

Hon. Sonia Sotomayor
Hon. Clarence Thomas

ALASKA

Lawrence R. Baca*
Peter R. Boutin*
Elizabeth J. Cabraser*
Alan H. Friedenthal*
Leslie R. Horowitz*
Robert E. Kohn
Joseph S. Leventhal®

Lloyd B. Miller*

ALABAMA

Thomas R. Malcolm*
Nancy J. Moriarty*
Sharon L. O’'Grady*

Juanita B. Sales Lee*

ARIZONA

Gregory Nelson Owen*
Hon. Michelle M. Pettit
Christopher D. Sullivan*

Alison S. Bachus*

Lori V. Berke*

Mary C. Brooksby*
Hon. Michelle H. Burns*
Dan W. Goldfine*
Scott W. Rodgers*
David B. Rosenbaum®

CONNECTICUT

Glenn M. Cunningham*

DISTRICT OF COLUMBIA

Alfred F. Belcuore*
Jack Blum

David W. Burgett*®

Hon. Arthur L. Burnett Sr.*
Geoffrey T. Cheshire*
Jose A. Fuentes*
Winston M. Haythe*
Hector Huezo*

Cathy M. Mahon*
Steven R. Miller*

Luis M. Nido*

Dawn E. Stern

Andrew Charles Strelka*
Richard E. Wiley*

DELAWARE

Mark L. Desgrosseilliers*

FLORIDA

Hon. Beth Bloom
Erin Brown*

Ronika Carter*

Ira Cohen*

Richard S. Dellinger

Henry Eigles*

Mary Eugenia Gates™
Scott Hodes*

Hon. Elizabeth A. Kovachevich*
Ronald D. Kozlowski*
Ellen M. Lazarus™

Tal J. Lifshitz

Andrew M. Loewenstein*
Nicole Deese Newlon™
Michelle Otero Valdes*®
Kelly L. Reagan*

Oliver Alan Ruiz*
Michael S. Vitale*

GEORGIA

Hon. David H. Allard*
David P. Freedman*
Anna W. Howard

Robert C. Khayat Jr.*
Joyce Ellen Kitchens*
Kevin A. Maxim*

Hon. Dana E. McDonald*

"l can recall jumping at the chance to become a Fellow of the FBA Foundation, but at the same time

wondering: Am | worthy of a distinction like this? | had always thought of the Fellows as a group of former

national FBA presidents and other high-level leaders who gather and talk about FBA matters that | knew little
7 about. But | was incorrect in my assessment in a couple of ways.

First, the Foundation is indeed comprised of the Association’s leaders (some former, some current), but

also many others who simply care deeply about the FBA and its mission. | know now that the Foundation is
something of a more concentrated version of the Association that it supports, in that the Fellows are likewise devoted to service, not
self-promotion. Each member has made a public, financial commitment to promote the interests of the Federal Courts, the judges
and counsel practicing within those Courts, and perhaps most importantly, the American public that is so deeply affected by what
happens in the Federal Courts (whether they truly realize that or not). The Foundation serves as a powerful resource to manage the
funds contributed by its many benefactors. The Foundation delivers the goodwill of the FBA, in the form of promoting legal and civics
education, scholarship, assistance to our Chapters, Sections, and Divisions when they have a need, and so much more.

And the second way in which my assessment was off-the-mark is that, when the Fellows gather, it is not all FBA chat. | see the
Fellows as being just as devoted to one another as they are to the welfare our of Federal Court system. It turns out that Fellows
events are typically a lot of fun. Those dinners and other gatherings mark a festive celebration of getting to know one another, and
of making memories together while we serve the Association and its mission that we love. And one of the best parts of being a
Fellow is having the opportunity to nominate worthy members of the Association who would enjoy being a part of it all."

— KEVIN MAXIM, FY24 NATIONAL MEMBERSHIP CHAIR
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"l was 'Double Bobbed' on the roof patio of the M Street Building by Bob McNew and Bob Mueller in
the fall of 2000, both of whom recruited me to become a Charter Fellow as a youngster—quite an
opportunity! By that time, | already loved the Federal Bar Association and was concluding my year as
General Counsel, having been a member since my first week as a lawyer in 1988. | met Bob McNew
at the 1992 Cleveland Convention as he was sitting next to Justice Blackmun who | also was pleased
to meet as a nubile lawyer. Ponder which one meant more to my practice? It was Bob McNew who
extracted one of Eaton Corporation’s most powerful trial lawyers from his garage as he was arriving
home for the evening and sent him back to the office to help ME defeat a temporary restraining order which was to be
heard in Ohio the next morning, brought against Crosman Corp., my new and well-known New York client. The tangible
power of Bob and leveraging the power of the FBA relationships! No FBA member was insignificant to Bob—we all were
worthy of his attention. Thanks to Bob and the FBA for adding zest to law practice.”

— HENRY M. QUILLIAN I, TWO-TERM FOUNDATION BOARD MEMBER

Henry M. Quillian 11
Philip Savrin*
Larry D. Thompson*
Amy L. Weil*

HAWAII

Christian K. Adams*
Calvert G. Chipchase IV*
Kukui Claydon

Hon. Robin E. Feder*
Sharon V. Lovejoy
Howard McPherson*

IDAHO

David L. Guerry*
Stephen J. Herman*
Karen J. King*

Kathryn M. Knight*
Andrew R. Lee
Matthew B. Moreland*
Kelly T. Scalise*

Walter C. Thompson Jr.*
Douglas W. Truxillo*

MASSACHUSETTS

MINNESOTA

Paul L. Westberg*

ILLINOIS

Paul E. Freehling”
Cynthia S. Grandfield
George Jackson III*
Margaret H. McCormick*
Sheri H. Mecklenburg*
Anthony J. Monaco*
Maria Z. Vathis*

KENTUCKY

*

Hon. Gustavo A. Gelpi Jr.
Bradley M. Henry*

Scott P. Lopez*
Matthew C. Moschella®
Christopher P. Sullivan®

MARYLAND

Corie J. Anderson*
Jeanette M. Bazis*

Hon. David S. Doty*
David A. Goodwin*
Daniel C Hedlund*
Phillip Kitzer

Anh Le Kremer

Joel P. Schroeder
Vildan A. Teske*

Hon. Becky R. Thorson*

MISSISSIPPI

Hon. Delissa A. Ridgway*
Hon. Joanna Seybert*
Wylie Stecklow™

Mimi Emma Tsankov

OHIO

Adrienne A. Berry*

LOUISIANA

Christopher J. Alfieri*

Hon. Barry W. Ashe*

Mark L. Barbre

Ashley L. Belleau*®

Hon. Nannette Jolivette Brown
Hon. Donna Phillips Currault®
Stevan C. Dittman*

Michael J. Ecuyer

James M. Garner*

A. Gregory Grimsal*

*

Samuel Berman

M. Celeste Bruce
Herbert I. Dunn*

Gerald E. Gilbert*

Jackie A. Goff*

Bonnie Greenberg*
James R. Hammerschmidt™
Prakash Khatri*

Paul R. Kramer*

William R. Levasseur”
Bruce L. Moyer*

James S. Richardson Sr.*
Miles F. Ryan III*

Mark S. Saudek*

Linda Hitt Thatcher*

MICHIGAN

Danielle Brewer Jones*
Hon. Tom S. Lee*
Thomas Gerald Lilly*

NORTH CAROLINA

Alan C. Harnisch*

NEW JERSEY

Hon. Dorothy A. Harbeck™

NEVADA

W. West Allen*
Hon. N. Patrick Flanagan III*

NEW YORK

Julia A. Caroff*
Dennis J. Clark*
Hon. Robert H. Cleland*

Ernest T. Bartol*
Simeon H. Baum*
Jose A. Cabranes™
Charles N. Curlett Jr.
William F. Dahill*
Raymond J. Dowd*
Amy N. Gell*
Olivera Medenica*
Dina T. Miller
Robert J. Rando*®

Todd H. Bailey*

Kip T. Bollin*

Aaron H. Bulloff*

Hon. J. Philip Calabrese*
Jeffrey T. Cox™

Joseph Dattilo*
Alexandra V. Dattilo*
Keven Drummond Eiber*®
Jonathan L. Entin*
William W. Jacobs*

Glen R. McMurry*

Hon. Michael J. Newman*
Steven J. Paffilas*

David L. Parham*
Anthony J. Perfilio*
Robert W. Rack Jr.*
James W. Satola*
Donald S. Scherzer*
Thomas R. Schuck*
Tiffany Schwartz*

Hon. Peter Brule Silvain Jr.
Geri M. Smith*

Carter E. Strang*

K. Ellen Toth*

Margaret W. Wong*
Dennis P. Zapka*

OKLAHOMA

Hon. Robert Bacharach*
William H. Hoch III*
Mike McBride III*

Hon. Suzanne Mitchell*
Mark D. Spencer*

Anne E. Zachritz
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OREGON

Linette Figueroa-Torres
Owen L. Schmidt*

PENNSYLVANIA

Hon. Harold Berger*
Casey Alan Coyle
Robert J. DeSousa*
David R. Fine*
Frank J. McGovern*

PUERTO RICO

Rafael E. Aguilo-Velez*
Salvador J. Antonetti-Stutts®
Hon. Justo Arenas*

Ricardo J. Casellas

Alfredo A. Castellanos*

Hon. Carmen C. Cerezo*
Charles A. Cordero*

Russell A. Del Toro Sosa*
Hon. Daniel R. Dominguez*
Joseph G. Feldstein Del Valle
Hon. Roberto Feliberti
Veronica Ferraiuoli*
Gustavo A. Gelpi Sr.*

Jose R. Gonzalez Nogueras
Katherine Gonzalez-Valentin®

David C. Indiano*®

Hon. Hector M. Laffitte*
Joseph C. Laws Jr.*

Andres W. Lopez

Nestor M. Mendez-Gomez*
Dora L. Monserrate®

James D. Noel III*

Eric Perez-Ochoa*

Manuel A. Pietrantoni
Manuel A. Quilichini*
Oreste R. Ramos*

Hector L. Ramos-Vega*
Manuel San Juan*

Roberto Santana-Aparicio®
Jaime A. Torrens-Davila
Maria D. Trelles-Hernandez
Hon. Camille Velez-Rive*

RHODE ISLAND

Maura Jean Black*
James Richard Ratcliffe*

SOUTH CAROLINA

Christie Companion Varnado®

TENNESSEE

Tonya Cammon*

TEXAS

VIRGINIA

Paul D. Barkhurst*

Hon. Craig A. Gargotta®
Hon. Bonnie L. Goldstein*
Gerald H. Goldstein*

J. Todd Hedgepeth*

Kent S. Hofmeister®
Martha Hardwick Hofmeister*
Susan Cone Kilgore*
Diana Lai*

Lisa L. Lambert*

Hon. Pamela Mathy*

John Okray

Rachel V. Rose*

Michael D. Rubenstein®
Elizabeth G. Smith*

Marc W. Taubenfeld*
Miguel Villarreal Jr.*
Terrence S. Welch*

UTAH

Robert S. Clark*

Jonathan O. Hafen*

Elizabeth Ann Kronk Warner*
Mark K. Vincent*

Adam L. H. Bramwell*
Andrew K. Clark*
Justin Dingfelder®
Doreen S. Feldman*
Alan E. Goldsmith*
Pamela B. Hamrin*
Stephen R. Jackson*
Suzanne Katchmar
William N. LaForge*
James G. Scott”
Elizabeth J. Stevens®
William K. Suter*
John R. Thomas Jr.*
Carol Wild Scott*®
Hon. Ronnie A. Yoder*

VERMONT
Eileen C. O’'Connor*

WASHINGTON

Darrel J. Gardner*
Carl P. Gilmore*

"l am thrilled to finally become a Foundation Fellow. For many years, | thought it was out of my reach,
both financially and as a somewhat recent member of the FBA community at large, having previously
been active only in my Section (Immigration). A few consultations solved the financial issues—and
receiving the Elaine R. “Boots” Fisher Award last year made me realize | was, indeed, a core member of

the FBA.

Membership in the Fellows comes with invitations to two events—a Fellows dinner during the
Leadership Training Summit and a Champagne Toast at the annual meeting. But those two events are not why | became a
Fellow, even though they are a lot of fun with friends. | became a Fellow to find new and interesting ways to be of service to
the FBA and the legal community. There’s always something one can do in the FBA as a whole—committees, task forces,
sections, divisions, etc.— and that’s key for the future of the FBA. But the work of the Foundation in scholarship awards,
community outreach and diversity grants, and more helps build the future of the law and, hopefully, improve the public’s
perception of the legal community. And that’s why | was thrilled to be nominated and accepted the Fellowship."

— ELIZABETH (BETTY) STEVENS, PAST CHAIR OF THE IMMIGRATION LAW SECTION
AND CURRENT MEMBER OF THE SECTIONS AND DIVISIONS COUNCIL

THE FEDERAL LAWYER




THE
MAJORITY

ELIZABETH L.SILVER

The Majority

By Elizabeth L. Silver

Published July 2023; Riverhead Books
Hardcover, 384 pages, $24.00
Reviewed by: Anna Archer

What are your three major regrets in life?
For the heroine of this fictional story

about the first female U.S. Supreme Court
justice, the three regrets have nothing to
do with the law and everything to do with
the people she loved. Her overall goal in
life seemed to be to make the world better
for the next generation, and especially for
women. She did that. But as she was re-
flecting on her life when “half of the United

»]

States [was] waiting for her to die,”! what
resonated the most was not her substantial
impact on the law, but how she felt about
the personal choices she made on her path
to being part of the change.

The Majority is the story of “The
Contemptuous S.0.B.,” Justice Sylvia Olin
Bernstein. It is written in first person, and
it is a fictional autobiography. The fictional
Justice Bernstein has many similarities to
the “Notorious R.B.G.,” but there are also
many differences, most notably that Justice

Book Reviews

Ruth Bader Ginsburg was not the first
woman on the U.S. Supreme Court.

Readers who are very familiar with
Justice Ginsburg’s life story will enjoy
finding the similarities and differences
between Justice Bernstein and Justice
Ginsburg. Those who are not will likely be
Googling various “facts” to find out if, for
example, Justice Ginsburg clerked for the
First Circuit Court of Appeals or started
a project at the ACLU called the “Seneca
Falls Project.” Finding the distinctions
between Bernstein and Ginsburg makes
reading the book fun.

The novel starts out with Justice Bern-
stein talking about why she is writing her
own story and revealing that she would not
have been the first female U.S. Supreme
Court justice without a little luck. She
points out that “history chooses whom to
crown an iconoclast, whether they deserve
it or not.”

Justice Bernstein then tells her story,

starting as a 12-year-old girl in Brooklyn,
on the day her father’s cousin Mariana, a
Holocaust survivor, came to live with the
Olin family in their tiny apartment. Sylvia’s
mother endeavored at first to protect Sylvia
from hearing about the atrocities of Mar-
iana’s experience, but Mariana eventually
shared many details with Sylvia. Ultimately,
knowing about what Mariana and other
members of her family endured simply be-
cause they were Jewish profoundly impacted
Sylvia’s life. Sylvia, like Justice Ginsburg, lost
her mother at a young age. Mariana stepped
into a mother’s role, providing advice and
sharing pivotal moments throughout Sylvia’s
life. Sylvia often considered Mariana’s
experiences when she was making important
choices in her life.

The fictional story of Justice Bernstein’s
life and the consequences of the choices
she made does not speak solely to women
who have reached or will reach powerful
positions. Instead, it tells at least part of the
story of every woman who navigated having
a career and family in the 20th century.
Sylvia Olin Bernstein encountered discrim-
ination in every phase of her life. As a child,
she could not participate in the prayers at

her mother’s shiva because she was a girl. At
Harvard, while she was honored to be one of
the nine women admitted—out of more than
500 students—she was treated differently
because of sex in almost every way one can
imagine. Her experiences remind the reader
about how extraordinary women who man-
aged to have successful careers despite all
the obstacles placed in their way during this
time really were.

Many of the challenges that Sylvia Olin
Bernstein faced are challenges career wom-
en continue to encounter today. As a young
mother, Sylvia struggled to balance her
family life with her career, often unsuccess-
fully. In fact, one day when she was late to
pick up her daughter because she was busy
talking to the plaintiff in a seminal case for
women’s rights, her daughter “wished aloud
that [Sylvia] were ... any one of her [daugh-
ter’s| friends’ mothers who were either
baking cookies at home or burning their bras
in the streets. Nothing in between.” Sylvia
reported that “on the six blocks home, my
child and I didn’t speak once. I had no idea
what to say. And I suppose neither did she.”
This story likely hits a nerve in every parent
whose child has been disappointed when a
work function had to take priority. Finding
the right path to follow one’s career goals
and also be the parent one’s child expects
and deserves was a struggle in the 1960s, and
it is often still a struggle for women—and
men—today.

By the time Sylvia Olin Bernstein was
being considered for a seat on the U.S.
Supreme Court, society had changed. This
was due, in many ways, to Bernstein’s work.
Yet, the focus during her confirmation
hearings was not on her understanding of
the law and how she could contribute to the
Court. Instead, the key issue was abortion.
When asked if she had ever had an abortion,
Bernstein first asked, “Are you asking me this
as a woman or as a lawyer? As a professor
or as a jurist?” The senator admitted he was
asking her “as a woman.”* She had made it
to a place most lawyers can only dream of
being, but the questions were not about how
brilliant she was, how hard she could work,
or how much she had to give. Rather, the

Winter 2024 - THE FEDERAL LAWYER . 95



focus was on something that related wholly
to her sex.

Notwithstanding this line of question-
ing, Bernstein became the first woman on
the U.S. Supreme Court. She described her
feeling putting on the robe for the first time
as follows: “For the first time in fifty years, I
was finally able to breathe.” When Bernstein
was sworn in, her daughter, her best friend,
and Mariana were beside her, and she imag-
ined her deceased husband, mother, and
father being there as well. The people that
mattered to her were beside her, and even
though her three biggest regrets involved
three of those people, they were her cheer-
ing section, even from beyond the grave, as
she reached the pinnacle of her career and
became a shining example for generations of
women who dream of being lawyers, judges,
or just somehow making a difference.
Contemptuous or notorious, fictional, or
partially true, her journey is inspiring.

The story about how Justice Bernstein
navigated her life choices was the most
compelling part of the book, but there were
also discussions about the law that lawyers
will enjoy. When Sylvia was a student at
Harvard, she and her roommate discussed
Muller v. Oregon (1908) when studying for
midterms. Sylvia’s roommate opined that the
case demonstrated that women are merely
“vessels to them.” Sylvia pointed out that
the case had been overruled and, after more
discussion about the law and how there were
no women at Harvard Law School in 1950
and there were nine in 1960, poignantly ob-
served, “‘It may take a while, but eventually
we get there.””

Later, Sylvia had a discussion with her
professor about Plessy and Brown, and she
was struck by how at times the dissent be-
comes the majority.® Sylvia then argued that
the Fourteenth Amendment should apply to
all people, including women. Her professor
advised her to not “make this about you ... or
all women.” He said, “This is about the law.
You must look at each case individually. And
only at its facts.”” Sylvia applied this advice
to turn dissents into majorities by looking at
the facts of the cases individually and using
those facts to effectuate changes in the law
that benefitted herself and all women. 7he
Majority does not provide the types of details
about all the cases that resulted in real change
the way a biography of Ruth Bader Ginsburg
would, but the details provided about Sylvia
Olin Bernstein’s cases demonstrate that
Bernstein strategically considered the impact
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of the cases she worked on in much the same
way Justice Ginsburg was known to do. The
book therefore should satisfy those who are
interested in a more intellectual consideration
of the evolution of the law as it relates to
women over the last century.

While this is a work of fiction that is
“loosely based” on Justice Ginsburg’s life, it
reveals many truths about what it was really
like for women lawyers during Justice Gins-
burg’s life. Justice Bernstein’s story reminds
readers of how far women have come and
how far we have left to go. And it will fill the
reader with gratitude for those who contin-
ued on the road to change the world for the
better despite adversity and thus paved the
way for future generations. ©

Anna Archer is a Career Law Clerk at the U.S.
District Court in the Southern District of Texas. She is
also a member of the Editorial Board of The Federal
Lawyer and is the Secretary of the Southern District of
Texas Chapter.
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All Money is not

Created Equal: How
Entrepreneurs can Crack
the Code to Getting the
Right Funding for their
Startups

By David Spreng

Published July 2023; Wiley

Hardcover, 240 pages, $27.95
Reviewed by: Christopher C. Faille

David Spreng has created an invitation to
lawyers. He has done this incidentally, while
about other tasks, in his new book about the
venture capital (VC) market, and especially
about a space within that market known as
venture debt (VD). The books suggests that
there is a lot of room for attorneys willing to
serve the entrepreneurs and the creditors/
investors who meet in that space.

Indeed, at one point, Spreng writes,
“There are probably a handful of law firms—
and maybe 20 lawyers among them—who do
80% of the legal documentation of ven-
ture-debt deals, so they are in a good posi-
tion to advise a company seeking debt.” This
certainly suggests that there may be room
for a few more such lawyers and firms.

Not long thereafter, Spreng’s discussion
turns to “term sheets,” the non-binding
agreements customarily drawn up early in
the relationship between an entrepreneur
and a potential lender, showing the basic
terms and conditions of the investment un-

der consideration. He remarks parenthet-
ically, “Almost all of the legal documen-
tation around term sheets can be traced
back to the work of one lawyer, John Hale.”
Again, the legal community serving this
market space sounds like an exclusive club,
ripe for new members.

John Hale, by the way, is at present
senior counsel with Cooley LLP, a global
law firm headquartered in Palo Alto,
California.

But my reader may be wondering;:
Who is David Spreng? He is the founder of
Runway Growth Capital, a Silicon Valley
based VD lender created in August 2015.
Whereas most VC firms are interested in
an equity share in promising startups, the
VD firms want to lend them money.

The name of Spreng’s firm, Runway
Growth, comes from the metaphor of a
promising start-up company as a fixed-
wing airplane, not a helicopter. The plane

must move along the ground (in a “pre-prof-
it stage”) before it can take flight. Runway
Growth is especially interested in the final
part of the start-up journey, when an entre-
preneur may have discovered that he needs
a little more runway than he thought he
would. Runway’s loans provide that.

The end, the “exit plan” for many in the
Silicon Valley ecosystem, the analog to a
successful lift-off, is entry into the world of
publicly-owned companies, perhaps through
an initial public offering, or perhaps through
acquisition by a company already part of that



world. Of late, there has been a lot of SPAC
activity, which combines those two exits:
itis a type of merger specifically designed
to give one of the partners an exchange
presence without the (considerable) fuss of
an IPO.

Many writings on venture debt, or even
on VC broadly, tend to skip over a question
that seems, to an outsider, obvious: Why
is an exit plan necessary at all? Or (put a
different way) why isn’t the “exiting” simply
an exit from the condition of dependence
on constant new infusions of cash or debt, a
take-off into the world of self-sustaining in-
come? There are lots of private businesses in
the world, and many of them make money.
Not all of them are looking for an escape into
the world of public ownership. Why is ven-
ture capital/venture debt intent on private
firms with exit plans?

In a digression, Spreng tells us about one
of the disincentives of the public markets:
securities lawyers! “Pretty much every single
merger and acquisition transaction that
gets announced involving a public company
triggers a lawsuit in which lawyers for the
plaintiffs contend that there was a dispari-
ty between value and price,” he writes. “It
comes down to saying that the board didn’t
do its job; ergo, the board members get sued.
These lawsuits are usually a complete scam.”

With such aggravations: Why is becom-
ing a public company (or part of a public
company) the usual exit plan? The straight-
forward answer here is that it isn’t the
managers who need that exit plan, it is the
early investors. The managers generally find
that they must agree on such a plan to access
that capital. Providing seed capital to a start-
up is a risky matter. Once one gets beyond
friends-and-family borrowing, one is asking
strangers for funds. The strangers will want
to be rewarded for their willingness to bear
the risk. The big payouts usually require exit
from private status into a listed exchange.

The broadest statement one can make
for the purpose of this book is, “a pitch for
more pitches.”

Spreng outlines for entrepreneurs the
reasons they may want to borrow money
from such operations as Runway Growth.
The great thing about debt, after all, is that
itisn’t equity. It does not entail a dilution of
existing equity.

Suppose, to take an overly simple
example, I took money from my brother
to get my widget business underway. I told
him, “You’re my partner, bro, we’re half and
half on this, and together we own 100% of
this new widget idea and the company we’ll
build on it.” Later on, I find that I can only
sell further equity stakes if I (we) dilute the
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MARCH

MARCH 1, 4-5

48th Annual Tax Law Conference
Washington, D.C. and Zoom

MARCH 20-21

2024 Thurgood Marshall Memorial
Moot Court Competition
Washington, D.C.

MARCH 22-23

FBA Leadership Summit
Arlington, Virginia

APRIL

APRIL 4-5

49th Annual Indian Law Conference
Albuquerque, New Mexico

MAY

MAY 2-8

Law & Culture in the Netherlands
CLE Abroad

MAY 10-11

Immigration Law Conference
Salt Lake City, Utah

equity stake my brother and/or I now have.
That may well be wise or necessary, but it
will also be painful. Mixing in debt financing
lessens the pain as we proceed.

The practice of lending to startups on
terms that assist their movement down the
runway also creates opportunities for service
providers—accountants, independent board
members, and lawyers—and as noted Spreng
has much to say about these opportunities.

It seems unlikely that you, dear reader will
be the next John Hale. But it is a perfectly
plausible plan for you to aspire to take some
of his clients away! ©

Christopher Faille is a reporter for a London-based
financial news concern. He graduated from law
school more than 40 years ago and has thought,
written, and published on matters of law and public
policy ever since.
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Southern District of Texas Chapter: Keynote Discussion Speakers Hon. Carlton W. Reeves and Krystal Walker

FIFTH CIRCUIT

Southern District of Texas Chapter

On Oct. 25, 2023, the Southern District of
Texas Chapter held its Annual Dinner Hon-
oring the Federal Judiciary at Ballroom at
Bayou Place in Houston. Chapter President
Phillip Gallagher welcomed the judges and
guests. Then, after remarks from Houston
Bar Association President Diana Gomez
about pro bono initiatives and Chief Judge
Randy Crane about the state of the District,
Southern District of Texas Federal Public
Defender Marjorie Meyers introduced the
recipient of this year’s Michael T. Shelby
Award, Francisco (Frank) Morales. Mr. Mo-
rales is Senior Litigation Counsel in Corpus
Christi’s Federal Public Defender office,
and, as noted by Ms. Meyers in her recom-
mendation letter, he “represents exactly
the professionalism and dedication the
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Michael Shelby Award honors.” After the
presentation of the Shelby Award, Chapter
President-Elect Andrew Gould introduced
the keynote discussion speakers, the Hon.
Carlton W. Reeves of the Southern District
of Mississippi and Chair of the U.S. Sen-
tencing Commission, and Krystal Walker,
Executive Assistant U.S. Attorney for the
U.S. Attorney’s Office, Southern District

of Texas. Judge Reeves and Ms. Walker
discussed Judge Reeves’ background, a few
of his judicial notable cases and decisions,
and the amendments to the Sentencing
Guidelines. Gould then provided closing
remarks. All of the proceeds from this won-
derful event benefit the Blask Foundation,
which provides grants to law students who
are working with federal agencies within
the Southern District of Texas. ®

Southern District of Texas Chapter: Michael
T. Shelby Award winner Francisco (Frank)
Morales



Judicial Clerks

The Clerk of Court of the Southern District
of Mississippi and the Mississippi Chapter of
the Federal Bar Association hosted a recep-
tion for the judicial clerks of the Southern
District in the Cochran Federal Courthouse
in Jackson, Mississippi. Clerks attended from
the Gulf Coast, Hattiesburg, Natchez, and
Jackson. ®

Judge Johnson

U.S. District Court Judge Kristi Johnson
spoke to the members of the Mississippi
Chapter and their guests at a luncheon
meeting at the Capital Club. Judge Johnson
responded to questions she solicited from
members prior to the meeting and took
questions from the floor. ©

(Top photo) U.S. District Court Judge Kristi Johnson with some of the judicial clerks of the
Southern District at the Cochran Federal Courthouse. (Bottom photo) Secretary Jennifer Case,
U.S. Attorney's Office, Judge Johnson, Chapter President Blythe Lollar, Butler Snow, and Chap-
ter Vice-President Alison McMinn, Forman Watkins.

SIXTH CIRCUIT

Northern District of Ohio Chapter

On Dec. 15, 2023, the 232nd anniversary of
the ratification of the Bill of Rights (the first
10 amendments to the U.S. Constitution),
the FBA Northern District of Ohio Chapter
continued its tradition of celebrating the
“Bill of Rights Birthday” with the fourth
grade student classes at the Campus Inter-
national Elementary School in Cleveland,
Ohio. The event was organized by FBA-
NDOC Civics Co-Chairs Matthew Gurbach
and Warren McClurg. The program

involved a lively interactive discussion and
Q&A between the panel, moderator, and
the students, followed, as always, by cook-
ies for all. ©®

Northern District of Ohio Chapter: Students from the Campus International Elementary School,
along with participating Chapter members, L to R: Cuyahoga County Common Pleas Judge
Emily Hagan, U.S. Magistrate Judge James Grimes, Warren McClurg, and James Satola.
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On-Demand

Webinars for
CLE Credit

The FBA has expanded its existing
partnership with myLawCLE to
preserve its sponsored CLE content
and offer members an on-demand
CLE library. Live CLE will continue
to be offered AND these programs
will now be available on-demand
after the live session!

FBA members receive a discounted
rate to view programming, and may
also purchase an Annual All-Access
Pass package subscription for $395
to receive unlimited viewing of 500+
CLE webinars.

ANNUAL ALL-ACCESS PASS

Scan for details

Take advantage of the FBA's dynamic and
enriching educational offerings today!

Visit AUMRELLEIRIEYEENSY for a full

list of upcoming programming.



http://www.fedbar.org/events
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